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STATEMENT OF THE QUESTION PRESENTED 
 

I. Whether this Court’s decisions in Smith v Globe Life Ins Co, 460 Mich 446 
(1999), and Liss v Lewiston Richards, Inc, 478 Mich 203 (2007), were 
wrongly decided. 
 
Plaintiff-Appellant: Yes. 
Defendant-Appellee: No. 
Amici:   Yes. 
 
 

II. Whether principles of stare decisis warrant retaining the erroneous 
decisions in Smith v Globe Life Ins Co, 460 Mich 446 (1999), and Liss v 
Lewiston Richards, Inc, 478 Mich 203 (2007). 
 
Plaintiff-Appellant: No.  
Defendant-Appellee: Yes.  
Amici:   No.  
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STATEMENT OF INTEREST OF AMICUS CURIAE 1 

The Consumer Law Section of the State Bar of Michigan (CLS), respectfully submits this 

amicus curiae brief to the Michigan Supreme Court in support of the Appellant. 

The Consumer Law Section of the State Bar of Michigan (CLS) is a voluntary association 

of members open to all members of the State Bar of Michigan that provides education, analysis, 

and information about issues of concern in the field of consumer law. The purpose of the Consumer 

Law Section is to promote the understanding of consumer law and further the effective practice of 

law in this area. 

The issue involved in this case seriously impacts the practice of consumer law and the 

ability of Michigan consumers to effectively address unfair and unlawful conduct. The CLS has 

an interest in the development of consumer law in the State of Michigan. As all people are 

consumers in some form, CLS views consumer law as critical to the public interest. CLS believes 

clear statutes, rules, and regulations are important to all people in commerce including 

manufacturers, distributors, advertisers, retailers, and consumers. Consumer law is important to 

establishing clear rights and responsibilities for all persons so that Michigan’s economy can benefit 

all those involved. 

 
1 Counsel for a party did not author this brief in whole or in part and did not make any monetary 
contribution intended to fund the preparation or submission of the brief. 
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INTRODUCTION 
 
 This Court’s reexamination of what has unquestionably become the most significant 

provision in Michigan’s Consumer Protection Act, §4(1)(a) of that Act, MCL 445.904(1)(a), is 

long overdue. The provision exempts from the Act’s coverage “[a] transaction or conduct 

specifically authorized under laws administered by a regulatory board or officer acting under 

statutory authority of this state or the United States.”  

 The interpretation of this provision of the Consumer Protection Act has been before this 

Court three times previously, in 1982, 1997 and 2007. What is unusual about these three prior 

decisions of this Court with respect to §4(1)(a) is that they are impossible to reconcile. In Attorney 

General v Diamond Mortgage, 414 Mich 603 (1982), this Court found that the exemption from 

the Act’s coverage found in §4(1)(a) applies only where a state or federal law “specifically 

authorize[s] the conduct that the plaintiff alleges is violative of the Michigan Consumer Protection 

Act.” Id at 617. 

 Seventeen years after Diamond Mortgage was decided, the Court again considered §4(1)(a) 

in Smith v Globe Life Ins Co, 460 Mich 446 (1999). While expressly professing that its prior 

decision in Diamond Mortgage “controls the resolution of this issue,” Id. at 463, the Court’s 

majority in Smith proceeded to reach a holding that was directly at odds with the holding in 

Diamond Mortgage. In Diamond Mortgage, the Court had specifically held that the application of 

§4(1)(a) demanded attention to the specific violations of the Consumer Protection Act being 

alleged by the plaintiff. What was exempted from the Act’s coverage by §4(1)(a) were those few 

circumstances in which the violations of the Act that the plaintiff was claiming were “specifically 
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authorized” by some other statute or regulation.2 Diamond Mortgage, therefore, required focus on 

the violations of the Consumer Protection Act being alleged by the plaintiff and §4(1)(a)’s 

exception to the Act’s coverage became operative only if the specific violations being alleged were 

actually authorized by some other law or regulation.  

 In direct conflict with this holding in Diamond Mortgage, this Court in Smith found 

seventeen years later that “the relevant inquiry is not whether the specific misconduct alleged by 

the plaintiffs is ‘specifically authorized,’” 480 Mich at 465 (emphasis added). Rather, according 

to the Smith majority, §4(1)(a) precludes suit under the Consumer Protection Act where the 

“general transaction is specifically authorized by law, regardless of whether the specific 

misconduct alleged is prohibited.” Id.  

 In 2007, the Court, bypassing the Court of Appeals, reaffirmed the result it had reached in 

Smith when it decided Liss v Lewiston-Richards, Inc, 478 Mich 203 (2007). In Liss, as in Smith, 

the Court’s majority abandoned any focus on the particular Consumer Protection Act claims being 

asserted in the plaintiff’s complaint for the purpose of determining whether any violations of the 

Consumer Protection Act alleged therein were “specifically authorized” by a state or federal statute 

or regulation. Instead, the Liss Court pronounced that it was the “general conduct” engaged in by 

the defendant that mattered and the critical question for purposes of §4(1)(a) was whether the 

“general conduct” that the defendant is engaged in was licensed or regulated by state or federal 

law. 478 Mich at 213. 

 As will be discussed in this Brief, Diamond Mortgage was correctly decided, while Smith 

 
2   For example, MCL 257.1332(1) specifically authorizes a motor vehicle repair facility to exceed 
an estimated repair price by 10% or $50.00, whichever is lesser, without obtaining the written or 
oral consent of the customer. Absent this specific statutory authorization, charging a price in excess 
of the facility’s estimate could be deemed to violate MCL 445.903(1)(g), (m) or (n).   
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and Liss, were not. Ironically, it is precisely because principles of stare decisis were abandoned in 

Smith and Liss that the law with respect to §4(1)(a) is as confounding as it is. This Court decided 

Smith in 1997. It is when this Court was presented with the Smith case that principles of stare 

decisis should have controlled the Court’s decision-making. When the Smith case was before this 

Court, stare decisis required this Court to adhere to the holding it had announced in Diamond 

Mortgage. Had the Court done so, the Legislature’s intent to protect Michigan consumers would 

not have been egregiously stymied for the past 28 years.   

 Not only is the Court’s error in abandoning Diamond Mortgage’s holding substantial, but 

the reinterpretation of §4(1)(a) contained in Smith and Liss has done substantial damage to a statute 

that the Michigan Legislature designed to have a broad remedial effect. See Dix v American 

Bankers Life Assurance Co of Florida, 429 Mich 410, 417–418 (1987) (the MCPA “was enacted 

to provide an enlarged remedy for consumers who are mulcted by deceptive business practices.”) 

 In diverging sharply from the holding in Diamond Mortgage, this Court has taken the very 

limited safe harbor exclusion contained in §4(1)(a) and turned it into an exception to the Consumer 

Protection Act’s coverage that renders the Act essentially toothless in the protection of consumers.  

Because Smith and Liss represent an erroneous interpretation of the statutory exemption, neither 

should be retained under principles of stare decisis. See, Covenant Med Ctr, Inc v State Farm Mut 

Auto Ins Co, 500 Mich 191, 201 (2017) (correcting erroneous interpretations of statutes furthers 

the rule of law).  

 The Consumer Law Section urges the Court to restore the Michigan Consumer Protection 

Act to the broad remedial statute envisioned by the Legislature by overturning Smith and Liss. 

Both Smith and Liss defy the principle of stare decisis that demands adherence to Diamond 

Mortgage and, more importantly, defy the basic tenets of statutory construction.  
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ARGUMENT 
 
I. SMITH AND LISS WERE WRONGLY DECIDED IN THAT THE DECISIONS 

CONTRADICT FUNDAMENTAL RULES OF STATUTORY CONSTRUCTION AND 
DEFEAT THE LEGISLATURE’S INTENT. 

 
A. An Overview of the Court’s Interpretation of the Act from Diamond Mortgage, to 

Smith and Liss.  

  
 The Michigan Consumer Protection Act, MCL 445.901, et seq, was enacted to prohibit 

unfair or deceptive practices in trade or commerce, and to “provide an enlarged remedy for 

consumers who are mulcted by deceptive business practices....” Dix v American Bankers Life Assur 

Co of Florida, 429 Mich 410, 417 (1987). The Act makes unlawful any “unfair, unconscionable, 

or deceptive methods, acts, or practices in the conduct of trade or commence.” MCL 445.903(1). 

The term “trade or commence” as used in the Act is broadly defined to encompass “the conduct of 

a business providing goods, property or service primarily for personal, family, or household 

purpose. . .”  MCL 445.902(1)(g).  

 The “unfair, unconscionable, or deceptive methods, acts, or practices” that §3 of the Act 

proscribes are also wide-ranging. When originally enacted, the Act listed 29 different practices 

that were prohibited. That list has since grown to include 38 different prohibited transactions or 

conduct. MCL 445.903(1)(a)-(ll). This Court has recognized that this remedial provision of the 

Act “should be construed liberally to broaden the consumers’ remedy, especially in situations 

involving consumer frauds affecting a large number of persons.” Dix, 429 Mich at 417–418. 

 The Michigan Legislature, therefore, drafted a comprehensive consumer protection statute 

that was designed to have wide-ranging effect. But, as this case starkly demonstrates, the 

protections that this Act was meant to provide have been rendered largely illusory. This unlikely 
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development was not the product of legislative amendment, it is something that has occurred as a 

result of two prior decisions of this Court. 

 The lamentable state of Michigan consumer protection law at present is reflected in a 2009 

publication of the National Consumer Law Center, Inc., Consumer Protection In The States: A 50- 

State Report On Unfair and Deceptive Acts and Practices Statutes, nclc.org/issues/how-well-do- 

states-protect-consumers.html. That Report catalogs the effectiveness of the consumer protection 

legislation that has been passed in all 50 states. That Report notes that the broad language contained 

in Michigan’s Consumer Protection Act “provide[s] relatively strong consumer protection, as it 

includes reasonably broad prohibitions, relatively strong public and private enforcement remedies, 

and few procedural hurdles for consumers to overcome.” Id, at 26. 

 Yet, despite the strong and broad language contained in Michigan’s Consumer Protection 

Act, the authors of the National Consumer Law Center’s Report rank Michigan’s legislation as 

dead last among the 50 states in terms of protecting consumers. This dismal ranking is not related 

to the scope of the Consumer Protection Act that the legislature enacted. Rather, it is the result of 

judicial decisions that have construed one of the Act’s exceptions so broadly, leaving the 

Consumer Protection Act an “empty shell [] that cover[s] few if any businesses that deal with 

consumers.” Id, at 3. 

 The provision that is at the center of the judicial emasculation of the Consumer Protection 

Act is §4(1)(a) of the Act, MCL 445.904(1)(a), is contained in a section of the Act pertaining to 

exemptions to its otherwise broad coverage. That provision states: 

(1) This act does not apply to . . . the following: 
 
(a) A transaction or conduct specifically authorized under laws administered by a 
regulatory board or officer acting under statutory authority of this state or the 
United States.  
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 This provision first came before this Court five years after the Consumer Protection Act 

became law, in Attorney General v Diamond Mortgage, 414 Mich 603 (1982). Diamond Mortgage 

was a case brought by the Attorney General against a licensed real estate broker claiming that it 

had engaged in various deceptive practices associated with mortgage loans to homeowners that 

violated the Consumer Protection Act. 

 Among the defenses that Diamond Mortgage raised to the Attorney General's claim was 

that it was exempt from the coverage of the Consumer Protection Act under §4(1)(a). The circuit 

court agreed with Diamond Mortgage and dismissed that claim. This Court granted leave to appeal 

to resolve the question of whether the violations of the Act alleged were exempt under §4(1)(a). 

 In its opinion in Diamond Mortgage, this Court juxtaposed the parties' competing 

arguments with respect to the appropriate interpretation of §4(1)(a), first citing the defendant's 

position: 

They assert that because Diamond had a real estate broker’s license, Diamond was 
“entitled to perform all the acts of a real estate broker contemplated by [the real 
estate brokers licensing act].” M.C.L. §451.211(b). One of the activities 
contemplated by the act was that licensees would negotiate the “mortgage of real 
estate.” M.C.L. §451.202.  

 
414 Mich at 616. 

 This description of the defendant’s arguments with respect to §4(1)(a) was followed 

immediately by a summary of the Attorney General’s argument:  

The plaintiff, however, argues that §4(1) of the Michigan Consumer Protection Act 
exempts only “[a] transaction or conduct specifically authorized”. He contends that 
a license to engage in an activity is not a basis for concluding that one is 
“specifically authorized” to employ deceptive practices in that activity. 
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Id (italics added).3  

 Thus, what the Attorney General argued in Diamond Mortgage was that §4(1)(a) would 

exempt a transaction or conduct from coverage of the Consumer Protection Act only if that 

transaction or conduct was specifically authorized by a regulatory board or officer acting under 

state or federal law. Since Diamond Mortgage had no claim that the violations of the Consumer 

Protection Act that the Attorney General was alleging in that case were specifically authorized by 

state or federal law, §4(1)(a) did not exempt the case from the Act’s coverage.  

 This Court in Diamond Mortgage unanimously adopted the view of §4(1)(a) that the 

Attorney General had advocated:  

We agree with the plaintiff that Diamond's real estate broker's license does not 
exempt it from the Michigan Consumer Protection Act. While the license generally 
authorizes Diamond to engage in the activities of a real estate broker, it does not 
specifically authorize the conduct that plaintiff alleges is violative of the 
Michigan Consumer Protection Act, nor transactions that result from that 
conduct. In so concluding, we disagree that the exemption of §4(1) becomes 
meaningless. While defendants are correct in stating that no statute or regulatory 
agency specifically authorizes misrepresentations or false promises, the exemption 
will nevertheless apply where a party seeks to attach such labels to “[a] transaction 
or conduct specifically authorized under laws administered by a regulatory board 
or officer acting under statutory authority of this state or the United States”. For 
this case, we need only decide that a real estate broker’s license is not specific 
authority for all the conduct and transactions or the licensee's business. 

 
 

3The Court in Diamond Mortgage thought enough of the Attorney General’s response to the 
defendant’s arguments with respect to §4(1)(a) that it actually quoted in its opinion from his brief. 
The Court, thus, included in its opinion the Attorney General’s admonition as to what an adoption 
of the defendant’s proposed broad reading of §4(1)(a)’s exemption would mean:  
 

If every person or business which engages in an activity authorized by some statute 
or regulation were exempt from the Michigan Consumer Protection Act, pursuant 
to §4(1), then the Michigan Consumer Protection Act, would be a cruel hoax on the 
many legislators and others who sought to give Michigan consumers protection in 
the marketplace.  

 
414 Mich at 616. 
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414 Mich at 617 (emphasis added).  

 Three years after this Court decided Diamond Mortgage, the Court of Appeals addressed 

§4(1)(a) in Kekel v Allstate Ins Co, 144 Mich App 379 (1985). Kekel was a case in which a married 

couple who purchased a no-fault insurance policy from Allstate sued that insurer under the 

Consumer Protection Act for some unspecified misconduct.4 Allstate contended in response to this 

claim that it was exempt from the Act under §4(1)(a).  

 The Court of Appeals in Kekel readily acknowledged that the expansive language of the 

remedial provisions of the Consumer Protection Act was sufficient to allow suit under the Act 

against an insurer. 144 Mich App at 381–382. But, according to the Kekel Court, the “difficulty” 

with the plaintiffs’ argument arises under §4(1)(a). After quoting the language of that subsection, 

the Kekel Court described its role in applying this exception: 

We first look to the exemption language of §4(1)(a) to determine if plaintiffs’ 
complaint speaks to a transaction or conduct which would be the subject of 
regulatory control “under laws administered by a regulatory board or officer acting 
under statutory authority of this state or the United States.” M.C.L. §445.904(1)(a); 
M.S.A. §19.418(4)(1)(a).  

 
144 Mich App at 383 (italics added).  

 The Kekel Court introduced into the interpretation of §4(1)(a) a concept – “the subject of 

regulatory control” – that is not to be found in either this Court’s decision in Diamond Mortgage 

or in §4(1)(a) itself. Having found that the application of §4(1)(a) hinged on whether the 

 
4 Beyond these bare facts, there is no indication in the Kekel opinion as to the violations of the 
Consumer Protection Act that plaintiffs were asserting. This lack of information as to the precise 
nature of the plaintiffs’ claims in Kekel is undoubtedly owing to the fact that Kekel was originally 
released as an unpublished decision and, presumably, it was only after flattering entreaties from 
the prevailing party in that case that the panel elected to publish it. Kekel serves once again as 
proof that the opinions of the Court of Appeals originally released as unpublished decisions should 
best remain that way. 
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defendant’s alleged misconduct was “subject to regulatory control,” the Kekel Court was able to 

“distinguish” this Court’s decision in Diamond Mortgage:  

Diamond is distinguishable from the case at bar. The activities of the defendant in 
Diamond which the plaintiffs there were complaining of were not subject to any 
regulation under the real estate broker's license of the defendant and thus such 
conduct was not reviewable by the applicable licensing or regulatory authority. 
That is not true in this case. Allstate Insurance Company is subject to all of the 
provisions of the Insurance Code of 1956 including the Uniform Trade Practices 
Act of the Insurance Code. M.C.L. § 500.2001 et seq.; M.S.A. § 24.12001 et seq. 
The insurance industry is under the authority of the State Commissioner of 
Insurance and subject to the extensive statutory and regulatory scheme, all 
administered "by a regulatory board or officer acting under statutory authority of 
this state". In addition, the conduct complained of by the plaintiffs in this case is 
subject to the regulation and scrutiny of the applicable licensing or regulatory 
authority. 

 
144 Mich App at 384.  

 The Kekel Court, therefore, found Diamond Mortgage distinguishable because the 

misconduct being challenged in that earlier case was “not subject to any regulation under the real 

estate broker’s license,” while the violations of the Consumer Protection Act at issue in Kekel were 

“subject to the regulation and scrutiny of the applicable licensing authority.” Id.  

 This was a curious means of distinguishing this Court’s decision in Diamond Mortgage 

since this Court in Diamond Mortgage never indicated that statutory regulation of real estate 

mortgages was in any way relevant for purposes of §4(1)(a). Indeed, what this Court in Diamond 

Mortgage identified as relevant for purposes of that exemption to the Consumer Protection Act 

was that the license issued to a real estate broker “does not specifically authorize the conduct that 

plaintiff alleges is violative of the Michigan Consumer Protection Act . . .” 414 Mich at 617 

(emphasis added). In “distinguishing” Diamond Mortgage, the Kekel Court never addressed this 

question that was central to this Court’s analysis in Diamond Mortgage, it did not seek to determine 

whether the Michigan Insurance Code or some other statute or regulation specifically authorized 
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the conduct or transaction that the plaintiffs were challenging in Kekel as a violation of the 

Consumer Protection Act.5 

 In 1999, a second case involving the interpretation of §4(1)(a) reached this Court, Smith v 

Globe Life Ins Co, 460 Mich 466 (1999). In that case, Robert Smith purchased a credit life and 

disability policy from Globe Life. Following Smith’s death, Globe Life refused to pay on the 

policy, contending that Smith had misrepresented certain medical facts in his policy application. 

Smith’s estate sued Globe Life on two theories, breach of contract and violations of the Consumer 

Protection Act based on alleged misrepresentations of the benefits and conditions of the policy.  

 The circuit court in Smith, relying on the Court of Appeals decision in Kekel, found 

plaintiff’s Consumer Protection Act claim exempted from coverage of the Act under §4(1)(a). The 

Court of Appeals reversed that ruling on the basis of this Court’s decision in Diamond Mortgage. 

 
5 Contrast the Court of Appeals’ approach in Kekel with that Court’s approach in Baker v Arbor 
Drugs, Inc, 215 Mich App 198 (1996). There, the plaintiffs asserted claims under the Consumer 
Protection Act based on the defendant’s advertising of its Arbortech Plus computer system as 
preventing the type of drug incompatibility that occurred in that case. Citing Diamond Mortgage, 
the Court looked to whether the violation alleged was specifically authorized by the Michigan 
Board of Pharmacy: 
 

We do not agree with defendant that it is exempt from the MCPA because it is 
governed by a regulatory board, the Michigan Board of Pharmacy. It is true that the 
MCPA does not apply to a transaction or conduct specifically authorized under laws 
administered by a regulatory board or officer. M.C.L. § 445.904(1)(a); M.S.A. § 
19.418(4)(1)(a). This exemption does not apply in this case because the alleged 
violative conduct falls outside the realm of the regulatory commission. Attorney 
General v. Diamond Mortgage Co., 414 Mich. 603, 617, 327 N.W.2d 805 (1982). 
Here, plaintiff is claiming that defendant's advertising of its Arbortech Plus 
computer system violates the MCPA. Advertising is not within the purview of the 
Pharmacy Board’s regulatory powers. See M.C.L. § 333.17722; M.S.A. § 
14.15(17722). Therefore, plaintiff's claim that defendant's advertising of its 
Arbortech Plus computer system violates the MCPA falls outside the realm of the 
regulatory commission and §4(1)(a) of the MCPA does not apply. 

 
Id, 215 Mich App at 207–208. 
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Smith v Globe Life Ins Co, 223 Mich App 264 (1997). In doing so, the panel observed that its 

interpretation of §4(1)(a) was “based on a common-sense reading of the statutes’ language that 

when the Legislature says ‘authorized,’ it does not mean ‘illegal acts.’” Id, at 281. The Court of 

Appeals in Smith succinctly identified the error in the analysis of §4(1)(a) contained in Kekel: 

“Section 4(1)(a) . . . exempts from the MCPA’s provisions a transaction that is ‘specifically 

authorized,’ but says nothing about a transaction or conduct that is subject to regulation.” 223 Mich 

App at 281.  

 Nevertheless, this Court reversed the Court of Appeals’ ruling in Smith in a 5-2 decision. 

The Smith Court began its analysis of this question by acknowledging that its prior decision in 

Diamond Mortgage would control. 460 Mich at 463. The Smith Court then quoted the paragraph 

from Diamond Mortgage that is reprinted on page 8 of this Brief. From this paragraph, the Smith 

Court drew the following conclusion: “In short, Diamond Mortgage instructs that the focus is on 

whether the transaction at issue, not the alleged misconduct, is ‘specifically authorized.’” 460 Mich 

at 464.  

 What the Smith majority did not (and presumably could not) explain is how this one 

sentence summation of what Diamond Mortgage “instructs” could possibly be harmonized with 

what this Court actually wrote in Diamond Mortgage. In that earlier case, this Court explicitly 

stated that the defendant’s reliance on its licensing as a real estate broker failed to exempt that case 

from coverage of the Consumer Protection Act under §4(1)(a) because, “[w]hile the license 

generally authorizes Diamond to engage in the activities of a real estate broker, it does not 

specifically authorize the conduct that plaintiff alleges is violative of the Michigan Consumer 

Protection Act . . .” 414 Mich at 617 (emphasis added). Yet, 17 years later in Smith, the Court’s 

majority found that Diamond Mortgage required “focus . . . on whether the transaction at issue not 
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the alleged misconduct, is ‘specifically authorized.’” 460 Mich at 464 (emphasis added).  

 After this serious distortion of the explicit holding in Diamond Mortgage, the Smith Court 

then turned to an examination of the Court of Appeals decision in Kekel, quoting from the panel’s 

attempts to distinguish its holding from Diamond Mortgage. 460 Mich at 464-465. After 

discussing both Diamond Mortgage and Kekel, the Smith Court announced its holding as one 

consistent “with these rulings” – presumably referring to both Diamond Mortgage and Kekel:  

Consistent with these rulings, we conclude here that, when the Legislature said that 
transactions or conduct “specifically authorized” by law are exempt from the 
MCPA, it intended to include conduct the legality of which is in dispute. Contrary 
to the “common-sense reading” of this provision by the Court of Appeals, we 
conclude that the relevant inquiry is not whether the specific misconduct alleged 
by the plaintiffs is “specifically authorized.” Rather, it is whether the general 
transaction is specifically authorized by law, regardless of whether the specific 
misconduct alleged is prohibited. 

 
460 Mich at 465 (emphasis added).6 

 While the Smith majority professed to be reaching a decision that was consistent with both 

Diamond Mortgage and Kekel, the simple fact is that, as the Court of Appeals had already 

recognized in its decision in Smith, the competing interpretations of §4(1)(a) in Diamond Mortgage 

and Kekel simply could not be harmonized. The holding announced by this Court in Smith, 

therefore, had to be at odds with one of these two prior decisions and, as it turns out, it was 

 
6 The Smith Court’s ruling with respect to §4(1)(a) did not result in the complete elimination of 
the plaintiff’s ability to sue under the Consumer Protection Act since the Court’s majority found 
in that case that this claim was subject to an exception to §4(1)(a). The Smith majority held that 
§4(2) of the Act represented an exception resuscitating plaintiff’s Consumer Protection Act claim 
even though this claim was excluded from the Act under §4(1)(a)’s exemption. 460 Mich at 466-
467. While not directly pertinent to the issue presented in this particular case, the Smith majority’s 
conclusion that the Michigan Legislature, in a section of the Act labeled “exceptions,” actually 
formulated an exemption to §4(1)(a)’s exception, was equally erroneous. See generally Maveal, 
Michigan Consumer Protection Act Gutted by Supreme Court “Globe” Alization, 53 Wayne L 
Rev 833, 838-844 (2006) As the author of this article notes, the majority in Smith was compelled 
to adopt this bizarre interpretation of §4(2) to justify its complete misinterpretation of §4(1)(a). 
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Diamond Mortgage’s holding that the Smith majority rejected. Indeed, by holding that, for 

purposes of §4(1)(a), “the relevant inquiry is not whether the specific misconduct alleged by the 

plaintiff is ‘specifically authorized,’” 460 Mich at 465, the Court in Smith reached a conclusion 

that is impossible to reconcile with the Court's holding in Diamond Mortgage. 

 In his dissenting opinion in Smith, Justice Michael Cavanagh correctly grasped that the 

majority had, in fact, jettisoned this Court’s prior decision in Diamond Mortgage and “effectively 

adopts the Kekel interpretation of the statute.” 460 Mich at 480 (J. Cavanagh, dissenting). Justice 

Cavanagh was also correct about the implications of the majority’s holding in Smith in one other 

important respect – in abandoning the interpretation of §4(1)(a) previously adopted by this Court 

in Diamond Mortgage, the majority’s approach “would result in all MCPA claims being barred,” 

since there are no “meaningful examples where a consumer would not be blocked by subsection 

4(1)(a) under [the majority’s] reading of the term ‘specifically authorized.’” 460 Mich at 480 (J. 

Cavanagh, dissenting).  

 Unlike the Smith majority, Justice Cavanagh would have adhered to the interpretation of 

§4(1)(a) announced by this Court in Diamond Mortgage, which required consideration of whether 

the particular conduct that was the subject of the plaintiff’s claim under the Consumer Protection 

Act was “specifically authorized” under some other statute or regulation: 

Plaintiff correctly notes that “subject to regulation” is not the same as 
“specifically authorized.” In the instant case the transaction or conduct at issue is 
defendant’s use of inconsistent insurance eligibility forms. Defendant has failed to 
show that this conduct is specifically authorized. At most, defendant has shown 
that when used separately, the forms are implicitly allowed. This is insufficient. 

 
460 Mich at 481 (J. Cavanagh, dissenting) (emphasis added).  

 This Court returned to the subject of §4(1)(a) eight years after Smith when it reached out 

to decide Liss v Lewiston-Richards, Inc, 478 Mich 203 (2007). In Liss, the plaintiffs retained the 
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defendants to construct a residential home. Claiming the construction of the home was not 

completed in a workmanlike manner, plaintiffs sued defendants on multiple theories, including a 

claim based on the Consumer Protection Act.  

 The defendants argued that residential home building was exempt from the Consumer 

Protection Act under §4(1)(a). The circuit court rejected that claim and this Court granted 

defendants’ bypass application to review that determination. This Court reversed the circuit court 

in an opinion whose first sentence confirmed that it was the Court of Appeals decision in Kekel 

that had carried the day: “The issue presented in this case is a proper scope of the exemption for 

regulated conduct and transactions under the Consumer Protection Act. . .” 478 Mich at 205 

(emphasis added). 

 This was a dubious starting point for the Liss opinion since, as had been pointed out in 

Justice Cavanaugh’s dissent in Smith, §4(1)(a) does not contain the word “regulated.” 

Nevertheless, the majority in Liss proceeded to find that residential home builders were completely 

“exempt from the MCPA because the general transaction of residential home building, including 

contracting to perform such transaction, is ‘specifically authorized’ by the Michigan Occupational 

Code . . .” 478 Mich at 206.  

 According to the Liss majority, a residential home builder could not be sued under the 

Consumer Protection Act based on §4(1)(a) because the general conduct at issue – residential 

home building – is licensed and regulated: 

In this case, the general conduct at issue is residential home building. Residential 
home builders are licensed under the MOC and are regulated by the Residential 
Builders' and Maintenance and Alteration Contractors' Board, which oversees 
licensing and handles complaints filed against residential builders. Moreover, there 
is a set of administrative rules promulgated to regulate the licensing procedure. 
Furthermore, the general transaction at issue in this case, contracting to build a 
residential home, is “specifically authorized” by law. 
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478 Mich 213.  

 The Liss Court did not overrule its earlier opinion in Diamond Mortgage. Rather, it asserted 

that this case was to be distinguished from Diamond Mortgage. That earlier Supreme Court 

decision did not control the outcome in Liss because, according to the Liss majority, Diamond 

Mortgage involved a situation “where the defendants engaged in activity, mortgage writing, that 

their real estate broker license simply did not permit them to do.” 478 Mich at 215. 

 This single sentence effort to “distinguish” Diamond Mortgage’s holding is impossible to 

take seriously. One would certainly expect that if this Court’s holding with respect to §4(1)(a) in 

Diamond Mortgage had hinged on the notion that the defendants in that case had exceed the scope 

of their licensure in engaging in the acts that were the subject of the Attorney General’s Consumer 

Protection Act claim, that fact would have been prominently featured in this Court’s decision. But 

it was not.  

 The fact is that the Liss decision is irreconcilable with Diamond Mortgage. Under Liss, 

§4(1)(a) of the Act serves to immunize a defendant from coverage of the Act when the general 

conduct that the defendant engages in (residential home building in Liss) is “authorized” under a 

statute or regulation. But, in Diamond Mortgage, the “general” conduct of the defendants, i.e. the 

work they performed under a real estate broker license was of no relevance for purposes of 

§4(1)(a). What was relevant in Diamond Mortgage was whether another statute or regulation 

“specifically authorize[s] the conduct that plaintiff alleges is violative of the Michigan Consumer 

Protection Act . . .” 414 Mich at 617 (emphasis added). 

 Once again, in Liss, as in Smith, the majority discussed the “general” character of the 

defendant’s conduct and the various regulations that might have impacted on that general conduct. 
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But, as in Smith, the majority in Liss failed to address the essential question outlined by this Court 

in Diamond Mortgage – whether the particular acts that the plaintiffs were claiming as violations 

of the Consumer Protection Act were specifically authorized by some statute or regulation. 

 The dissenting opinion in Liss, authored by Justice Marilyn Kelly, was far more accurate 

(and far more honest) in rejecting the majority’s efforts to “distinguish” Diamond Mortgage. 

Justice Kelly concluded: “It is apparent to me that the decisions in Diamond Mortgage and Smith 

cannot be squared.” 478 Mich at 220 (J. Kelly, dissenting). Justice Kelly also correctly identified 

the entire purpose behind §4(1)(a)’s limited exemption to the Consumer Protection Act – it was 

designed to avoid a potential conflict between conduct and transactions that might be prohibited 

by §3 of the Act, but that were explicitly authorized by some other statute or regulation. Justice 

Kelly explained: 

the Legislature included the exemption out of concern that the MCPA, because of 
its breadth, might prohibit a transaction or conduct that another act authorizes. A 
merchant could be put on the horns of a dilemma if the same transaction were 
specifically authorized by one statute and prohibited by the MCPA. Section 4(1)(a) 
was designed to avoid that conflict. The Diamond Mortgage holding is in 
harmony with the purpose of §4(1) because it applies the exemption only when 
there is a direct and unavoidable conflict between the MCPA and another law. 

 
Id at 225–226 (bold added). 

 This Court’s decisions in Smith and Liss have taken a narrow exception that is supposed to 

apply only to transactions and conduct specifically authorized by some other source of law and 

have somehow transformed that language to exempt from the Act’s coverage any transaction or 

conduct that is generally regulated. What makes this enormous transformation of §4(1)(a)’s text 

even more extraordinary is that “specifically authorized” morphed into “generally regulated” in 

two decisions of this Court rendered at a time when this Court’s majority professed a zealous 

commitment to interpreting statutes the way the Legislature wrote them. 
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 There is nothing to be said in favor of this Court’s decisions in Smith and Liss other than 

they are excellent examples of blatant judicial legislation in derogation of the language that the 

Legislature actually incorporated into a statute. Every indicia, from the actual language chosen by 

the Legislature to the interpretation given comparable exceptions in other consumer protection 

legislation, points to the fact that the holdings in these two cases are hopelessly wrong. This Court 

should do something to correct the errors contained in Smith and Liss.  

B. The Broad Regulated Industry Exemption Applied in Smith and Liss is at Odds with 
the Text of the Safe Harbor Provision in §4(1)(a).  

 
 The MCPA was enacted to prohibit unfair or deceptive practices in trade or commerce, and 

to “provide an enlarged remedy for consumers who are mulcted by deceptive business practices....” 

Dix v American Bankers Life Assur Co of Florida, 429 Mich 410, 417 (1987). “This remedial 

provision of the Consumer Protection Act should be construed liberally to broaden the consumers’ 

remedy, especially in situations involving consumer frauds affecting a large number of persons.” 

Id. The purpose of the MCPA is to “protect consumers in their purchases of goods which are 

primarily used for personal, family or household purposes.” Noggles v Battle Creek Wrecking, Inc, 

153 Mich App 363, 367 (1986). As a remedial statute, the MCPA must be read liberally in favor 

of the persons intended to be benefited, to effectuate its purposes. Jordan v Transnational Motors, 

Inc, 212 Mich App 94, 98 (1995).  

 In contrast, the exemption in §4(1)(a) must be narrowly construed. “The general rule of 

statutory construction that the burden of proving justification or exemption under a special 

exception to the prohibitions of a statute generally rests on one who claims its benefits, requires 

that respondent [here the appellee] undertake this proof.’” Michigan Tool Co v Michigan 

Employment Sec Comm, 346 Mich 673, 680 (1956), citing Federal Trade Commission v Morton 
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Salt Co, 334 US 37, 44 (1948). Significantly, this burden of proof is codified at MCL 445.904(4), 

which provides that “[t]he burden of proving an exemption from this act is upon the person 

claiming the exemption.” In interpreting statutes, this Court has repeatedly instructed that: 

The primary goal of statutory construction is to give effect to the Legislature's 
intent. This Court begins by reviewing the language of the statute, and, if the 
language is clear and unambiguous, it is presumed that the Legislature intended the 
meaning expressed in the statute. Judicial construction of an unambiguous statute 
is neither required nor permitted. When reviewing a statute, all non-technical 
“words and phrases shall be construed and understood according to the common 
and approved usage of the language,” MCL 8.3a, and, if a term is not defined in the 
statute, a court may consult a dictionary to aid it in this goal.  A court should 
consider the plain meaning of a statute's words and their “‘placement and purpose 
in the statutory scheme.’” 

 
McCormick v Carrier, 487 Mich 180, 191–92 (2010) (internal citations omitted).   

 The text of §4(1)(a) does not support the interpretation of that subsection offered in Smith 

and Liss. The essential test of §4(1)(a)’s reach under these decisions is whether the general 

activities of the defendant have been regulated. Yet, the words “general” and “regulated” do not 

appear in the text of §4(1)(a).  

 What does appear in the text of this statute is that, as the title to §4 of the Act reflects, the 

Legislature has created certain exemptions to the Act’s coverage. The word “exemption” is 

significant in this context; it suggests that, absent the specific circumstances described in §4, the 

conduct or transactions involved would constitute practices that would otherwise be subject to suit 

under the Act.  

 The other exemption in §4(1) demonstrates the point. The second exemption identified in 

§4(1)(b) extends protection from the Act’s coverage to certain media advertising. Several 

provisions in §3 of the Act could be the subject of a lawsuit based on false or misleading 

advertising. The way that §3's list of prohibited acts and practices is written, these potential claims 
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for false or misleading advertising could be pursued against media defendants. But, except in the 

limited circumstances identified in §4(1)(b), a claim based on false or misleading advertising that 

might otherwise lie against a media defendant under §3 of the Act, is exempted from the Act’s 

coverage.  

 The same analysis applies to §4(1)(a). This provision exempts from the Act certain 

transactions or conduct that might otherwise fall within the ambit of §3 of the Act. And it does so 

by exempting from the Act’s coverage any transaction or conduct that is “specifically authorized” 

by some other law or regulation. If the transaction or conduct that a defendant is accused of having 

engaged in violation of the Act happens to be one that is “specifically authorized” by some other 

statute or regulation, that transaction or conduct, which would otherwise be subject to §3 of the 

Act, is exempted from the Act’s coverage.  

 Properly read, the text of §4(1)(a) provides what other courts construing similar statutory 

language in other states have described as a safe harbor provision. It protects a defendant who 

engages in conduct or a transaction that would otherwise violate one or more of the provisions of 

§3, where the transaction or conduct giving rise to such potential liability is “specifically 

authorized” under some other law or regulation. Thus, the text of §4(1)(a) completely supports the 

actual determination that was made by this Court in Diamond Mortgage and completely 

disregarded in its subsequent decisions in Smith and Liss. Section 4(1)(a) exempts from the 

Consumer Protection Act’s coverage those situations in which a statute or regulation “specifically 

authorize(s) the conduct that plaintiff alleges is violative of the Michigan Consumer Protection 

Act . . .” 414 Mich at 617. 

 A proper reading of the text of §4(1)(a) further supports the conclusions reached by Justice 

Cavanagh in dissent in Smith and by Justice Kelly in her dissent in Liss. In Smith, Justice Cavanagh 
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recognized that §4(1)(a)’s exemption for conduct “specifically authorized” must be tied to “the 

transaction or conduct at issue” in the plaintiff’s complaint. 460 Mich at 481 (J. Cavanagh, 

dissenting). Justice Kelly in Liss correctly identified the entire purpose behind the §4(1)(a) 

exemption – this provision was included because the Act’s breadth might prohibit a transaction or 

conduct that another act authorizes.” 478 Mich at 226 (J. Kelly, dissenting).7 

 The Smith and Liss Courts’ focus on whether the defendant is engaged in a business that is 

generally subject to regulation ignores two phrases in the safe harbor provision: “transaction or 

conduct” and “specifically authorized.” The plaintiff in Smith was not challenging the sale of credit 

life insurance as a violation of the MCPA any more than the plaintiff in Liss was challenging the 

“general transaction” of home building. Rather, those plaintiffs were challenging a specific 

transaction or practice that they alleged to be deceptive, unfair or unconscionable – providing 

inconsistent eligibility requirements in different documents in Smith and not completing work on 

time in Liss – and it is these specific transactions and practices that constituted the alleged MCPA 

violations. 

 The word “transaction” appears frequently in the MCPA’s list of prohibited practices. E.g., 

MCL 445.903(1)(n), (o), (q), (t). In each of these occurrences, “transaction” contemplates a 

specific exchange between a specific consumer and a specific merchant, lender, or other business 

entity, not a general type of business activity like insurance or home building.  

 That “a transaction or conduct” in MCL 445.904(1)(a) refers to a specific consumer 

 
7 In addition to their deviation from the text of §4(1)(a), Smith and Liss are also at odds with the 
legislative history of the Consumer Protection Act. This point is admirably set out in Maveal, 53 
Wayne L Rev at 838-844. Professor Maveal’s discussion of the Act’s legislative history does a 
particular good job of illuminating just how badly the Smith majority erred in its determination 
that §4(2) of the Act represents an exemption to §4(1)(a)’s exemption. 
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transaction or allegation of corporate misconduct is buttressed by the appearance, in close 

proximity, of the phrase “specifically authorized.” Read together, these two parts of the safe harbor 

provision describe a symmetrical relationship at an identical level of specificity, in which the same 

specific corporate practice alleged to violate the MCPA is authorized under a separate federal or 

state regulatory scheme.  Interpreting MCL 445.904(1)(a) to focus on specific transactions rather 

than entire industries subject to regulation is the most plausible reading of the statutory text. It is 

also the reading that best accords with legislative intent and with how courts in other states have 

interpreted similar statutory exemptions.  

C. The Michigan Legislature Did Not Intend to Exempt Entire Regulated Industries 
from the MCPA.  

 
 Examining the safe harbor in the context of the entire MCPA supports the conclusion that 

what the Michigan legislature intended when it included this language was to exempt specific 

conduct authorized by other statutes or regulations, rather than all activities of regulated industries. 

The contrary conclusion reached by this Court in Smith and Liss would render large swaths of the 

statute unnecessary surplusage. Moreover, exempting entire industries from the MCPA’s scope 

was considered by the legislature when it debated the MCPA in 1975 and 1976 – and that 

exemption was expressly rejected.  

 First, interpreting MCL 445.904(1)(a) as exempting all the activities of regulated industries 

– rather than providing a safe harbor for specifically authorized transactions and conduct – would 

render other parts of the statute nullities, a result the Michigan legislature could not have intended. 

 To start, several of the prohibited acts are expressly defined in terms of regulated industries 

and products. MCL 445.903(1)(dd)(ii), for example, prohibits representations that container 

holding devices that are regulated by the Michigan Natural Resources and Environmental 
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Protection Act are degradable when they do not meet that Act's definition of degradable. MCL 

445.903(1)(gg) and (jj) similarly make it a violation of the MCPA to violate other Michigan laws 

related to, respectively, home and telephone solicitation sales and identity theft. Another provision 

addresses activities that are also regulated by federal law. See, e.g., MCL 445.903(1)(ii) 

(prohibiting particular credit card information from being printed on receipts, activity wholly 

governed by the Fair and Accurate Credit Transactions Act, 15 U.S.C. § 1681, et seq.). If the 

Smith/Liss interpretation of the §4(1)(a) exemption is correct, these provisions of the MCPA would 

be rendered inoperable because they all exclusively and necessarily apply only to conduct that is 

already regulated by state or federal law. And the legislature’s passage of these provisions would 

be meaningless – surely not the intent of the Michigan legislature.  

 Further, the Michigan legislature empowered certain state regulators to investigate 

violations of the MCPA among the institutions each of them oversee: the commissioner of the 

Financial Institutions Bureau can investigate MCPA violations committed by financial institutions, 

MCL 445.917; the Public Service Commission can investigate MCPA violations by “a public 

utility subject to its jurisdiction,” MCL 445.918(1); the Cemetery Commission can investigate 

MCPA violations made by institutions under its purview, MCL 445.919; the director of the 

Department of Energy, Labor, and Economic Growth can investigate violations of the MCPA by 

institutions subject to certain securities and investment laws, MCL 445.920; and the commissioner 

of insurance can investigate those subject to certain state laws governing insurance, MCL 445.921.  

 Similarly, the MCPA expressly carves out from state enforcement violations of the MCPA 

that are also violations of certain banking and insurance laws – but expressly preserves the ability 

of individuals to sue for such MCPA violations. MCL 445.904(2). Again, if entire regulated 

industries such as the banking and insurance industries were exempted by MCL 445.904(1)(a), 
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this provision would be utterly meaningless: There would be no need for the legislature to either 

exempt or preserve enforcement of the MCPA in this context if no one could sue banks and 

insurance companies in the first place. This too indicates that it could not have been the legislature's 

intent to exempt regulated industries from the MCPA wholesale. 

 Second, the narrower view of the exemption – that it applies to specifically permitted 

transactions and conduct as opposed to any action taken by a regulated entity – is consistent with 

what the Michigan legislature understood itself to be doing in passing the MCPA. 

 In fact, the Michigan legislature expressly rejected the suggestion that certain industries, 

such as banking, insurance, and public utilities, should be exempt from the MCPA because they 

are already subject to substantial oversight by other regulators. The Senate version of the bill did 

contain some of those exemptions, but the House version did not. See 1975-SB-1; 1975-HB-4433; 

Analysis of Senate Bill 1 (hereinafter “Bill Analysis”) (Ex. 1). As the Bill Analysis explained, 

“Some persons believe that the utility and banking industries should be specifically exempt from 

the act because they are already regulated by one authority now.” 

 However, that view did not prevail. Because the House and Senate had passed competing 

bills, it was up to the legislature's conference committee to reach a compromise. And the agreed 

compromise was that, on the one hand, entire industries would not be exempted from the MCPA. 

But on the other, the Attorney General could not define additional prohibited conduct by rule; there 

would be no new state enforcement of conduct that already violated certain existing banking and 

insurance statutes (though consumers could bring MCPA suits), see MCL 445.904(2); and the 

applicable state regulator would conduct investigations of MCPA violations, not the Attorney 

General. Conference Report, § 4(1)(a) in 3 Journal of the Senate 2279, 2281-85 (Mich. 1975); see 

also Gary M. Maveal, Michigan Consumer Protection Act Gutted by Supreme Court "Globe-
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alization" 53 Wayne L. Rev. 833, 838-44 (2007) (describing legislative process). The utility, 

banking, and insurance industries were not pleased with the compromise, and they opposed the 

bill specifically because it contained no exemption for their already-regulated industries. Bill 

Analysis. 

 In short, the legislative history of the MCPA is not ambiguous. The Michigan legislature 

considered and rejected the option to exclude entire industries from the purview of the MCPA. 

Instead, it limited the state’s enforcement power and curtailed the Attorney General’s investigative 

authority over certain regulated industries. But what it did not do was limit the ability of consumers 

to sue for violations of the MCPA based on the industry in which the defendant is engaged. To 

decide otherwise would be to upend the clear intent of the legislature. 

D. The Smith and Liss Decisions are Fundamentally at Odds with the Legislature’s 
Intent. 

 The interpretation of §4(1)(a) in Smith and Liss is fundamentally at odds with the structure 

and purpose of the Consumer Protection Act. A basic question that has to be answered in the wake 

of these two decisions is: Why would the Michigan Legislature have gone to the trouble of enacting 

comprehensive legislation, broadly defining who is covered by that Act and what acts and 

transactions are prohibited, if it were going to enact an exception that, in essence, negates almost 

all of that broad coverage? Why would the Legislature, in the words incorporated into this Court’s 

decision in Diamond Mortgage, enact a statute with seemingly broad coverage, but which in 

actuality amounts only to a “cruel hoax?” 

 But there are other indications in the Act itself that the interpretation given §4(1)(a) in 

Smith and Liss cannot be correct. First, at least two of the “unfair, unconscionable or deceptive . . 

.practices” identified explicitly in §3 of the Act incorporate other statutes. MCL 445.903(gg) 
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defines as a violation of the Consumer Protection Act any home or telephone solicitation practice 

prohibited by MCL 445.111 to MCL 445.117. Similarly, MCL 445.903(jj) makes it a violation of 

the Consumer Protection Act to violate Section II of Michigan’s Identity Protection Act, MCL 

445.71. 

 According to Liss and Smith, if a defendant is licensed to perform the general transaction 

or conduct and is subject to oversight by a regulatory board or officer acting under statutory 

authority, it necessarily follows that the subject transaction or conduct falls under §4(1)(a). Under 

this analysis, the regulation of home or telephone solicitations in MCL 445.111 to MCL 445.117 

would presumably constitute the necessary “regulation” to exempt a violation of MCL 445.903(gg) 

from the Consumer Protection Act. This would follow from Liss and Smith, despite the fact that 

this subsection of the Act expressly indicates that such conduct does, in fact, represent a violation 

of the Act. The same would be true for a violation of §3(jj) and its explicit incorporation into the 

MCPA of conduct otherwise regulated by the Identity Theft Act.  

 Another series of provisions within the MCPA that cannot be squared with this Court’s 

interpretation of §4(1)(a) in Smith and Liss are those allowing agency investigations into conduct 

in violation of the Act. MCL 445.917–MCL 445.921. Each of these provisions allows a particular 

governmental agency to investigate persons or corporations that the agency “believes has engaged, 

is engaging, or is about to engage in a method, act, or practice which is unlawful under this act.” 

MCL 445.917(1); MCL 445.918(1); MCL 445.919(1); MCL 445.920(1); MCL 445.921(1) 

(emphasis added).  

 What is significant about these provisions allowing agency investigations into violations 

of the Consumer Protection Act is that they include entities that are heavily regulated by other 

statutes or regulations. The entities covered by these provisions of the Act include banks, savings 
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and loan associations, and credit unions, MCL 445.917(1), public utilities, MCL 445.918(1), and 

insurance companies, MCL 445.921(1). 

 In light of this Court's decisions in Smith and Liss, it is extremely doubtful that any 

corporation involved in any of these heavily regulated industries could ever be held liable for a 

violation of the Consumer Protection Act. Yet, the Michigan Legislature in MCL 445.917(1) - 

MCL 445.921(1) has expressly indicated that even persons engaged in these heavily regulated 

activities can be engaged “in a method, act, or practice which is unlawful under this act.” 

 Finally, this Court’s interpretation of §4(1)(a) in Smith and Liss fails to take into account 

the true significance of the other exemptions contained in that section of the Act. Section 4(2) of 

the Act provides:  

(2) Except for the purposes of an action filed by a person under section 11, this act 
does not apply to or create a cause of action for an unfair, unconscionable, or 
deceptive method, act, or practice that is made unlawful by any of the following: 
 
(a) The banking code of 1999, 1999 PA 276, MCL 487.11101 to 487.15105. 
  
(b) 1939 PA 3, MCL 460.1 to 460.11. 
 
(c)  The motor carrier act, 1933 PA 254, MCL 475.1 to 479.43. 
 
(d)  The savings bank act, 1996 PA 354, MCL 487.3101 to 487.3804. 
 
(e)  The credit union act, 2003 PA 215, MCL 490.101 to 490.601. 

 
 Section 11 of the Act, mentioned in the first clause of §4(2), refers to MCL 445.911, which 

provides for the right of a private party to sue to enforce the Act. Section 4(2), therefore, explicitly 

allows a private right of action under §11 of the Act for practices that are unlawful under the 

Consumer Protection Act that fall within one of the five statutes listed in §4(2). If simply being 

regulated under another statute were sufficient to invoke §4(1)(a)’s exemption as deemed so by 

Liss and Smith, the exemptions listed in §4(2) would be superfluous – there would be no reason to 
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specifically mention these potential exemptions in the Act.8 In interpreting statutes, this Court 

“recognizes the maxim expressio unius est exclusio alterius: that the express mention in a statute 

of one thing implies the exclusion of other similar things.” Bradley v Saranac Cmty Sch Bd of Ed, 

455 Mich 285, 298 (1997). If simply being regulated were sufficient to invoke §4(1)(a), then the 

exemptions listed in §§4(2) and (3) would be superfluous. Such a construction violates one of the 

cardinal rules of statutory construction – “every word should be given meaning, and we should 

avoid a construction that would render any part of the statute surplusage or nugatory.” Wickens v 

Oakwood Healthcare Sys, 465 Mich 53, 60 (2001) Furthermore, “[t]he Court may not assume that 

the Legislature inadvertently made use of one word or phrase instead of another.” Robinson v City 

of Detroit, 462 Mich 439, 459 (2000). “Each word of a statute is presumed to be used for a 

purpose.” Id. 

 Applying the foregoing rules of statutory construction, it is clear that Smith and Liss were 

wrongly decided, and that these decisions have thwarted the Legislature’s intent to provide 

Michigan consumers with broad protection in trade or commerce.  

II. THE HARM WROUGHT BY THE ERRONEOUS DECISIONS IN SMITH AND 
LISS SHOULD NOT BE PERPETUATED BY A MISGUIDED ALLEGIANCE TO 
PRINCIPLES OF STARE DECISIS. 

 
 In Robinson, supra, this Court established a three-part test to determine whether the 

 
8 Amici recognize that this Court in Smith sought to give some meaning to the exceptions listed in 
§4(2) by concluding that this provision allowing for a private action under §11 of the Act somehow 
constituted an exception to §4(1)(a)’s exception, thus, restoring the plaintiff’s right to pursue a 
cause of action under the Act. As has been explained well in Professor Maveal’s critique of Smith, 
the legislative history behind the adoption of the Act does not support the view that the legislative 
history behind §4(2) was an “exemption to an exception.” Rather, what the Legislative history 
demonstrates is that §4(2) was meant to represent a check on the ability of public agencies to 
investigate these particular claims, while preserving the private right of persons to pursue such 
claims which were perforce not exempted from the Act’s coverage under §4(1)(a)). Maveal, 53 
Wayne L Rev at 841–842. 
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doctrine of stare decisis supports upholding previously decided cases irrespective of such 

precedent having been wrongly decided: “(1) whether the decision defies practical workability, (2) 

whether reliance interests would work an undue hardship if the decision were overturned, and (3) 

whether changes in the law or facts no longer justify the decision.” 462 Mich at 464. 

A. The holdings in Smith and Liss defy practical workability. 

MCL 445.903, defines “unfair, unconscionable, or deceptive methods, acts, or practices in 

the conduct of trade or commerce.” “Trade or commerce” is defined to include virtually all 

consumer transactions: 

[T] he conduct of a business providing goods, property, or service primarily for 
personal, family, or household purposes and includes the advertising, solicitation, 
offering for sale or rent, sale, lease, or distribution of a service or property, tangible 
or intangible, real, personal, or mixed, or any other article, or a business 
opportunity.  
 

MCL 445.902(g). “[T]he clear legislative intent of the MCPA is to protect consumers in the 

purchase of goods and services.” Forton v Laszar, 239 Mich App 711, 715 (2000). “Because the 

MCPA is a remedial statute designed to prohibit unfair practices in trade or commerce, it must be 

liberally construed to achieve its intended goals.” Price v Long Realty, Inc, 199 Mich App 461, 

471 (1993). Conversely, exceptions to a remedial statute are to be narrowly construed. Evening 

News Ass’n v City of Troy, 417 Mich 481, 503 (1982) (analysis of claimed exemption to Freedom 

of Information Act’s remedial disclosure requirements). 

 The most glaring impediment to the workability of allowing Smith and Liss to stand is the 

reality that nearly every business engaged in trade or commerce is regulated in some way. In 

judicially modifying MCL 445.903(1)(a) by substituting “general transaction” and “licensed or 

regulated” for the Legislature’s language “a transaction or conduct specifically authorized,” the 

exemption swallows the statute whole. As Justice Kelly explained in her dissent in Liss, the 
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exemption was designed to avoid putting a merchant “on the horns of a dilemma if the same 

transaction were specifically authorized by one statute and prohibited by the MCPA.” Liss, 478 

Mich at 225–226. Quoting from Skinner v Steele, in which the Tennessee Court of Appeals 

interpreted a nearly identical exemption in Tennessee’s consumer protection act, Justice Kelly 

wrote: 

The purpose of the exemption is to insure that a business is not subjected to a 
lawsuit under the Act when it does something required by law, or does something 
that would otherwise be a violation of the Act, but which is allowed under other 
statutes or regulations. It is intended to avoid conflict between laws, not to exclude 
from the Act's coverage every activity that is authorized or regulated by another 
statute or agency. Virtually every activity is regulated to some degree. The 
defendants' interpretation of the exemption would deprive consumers of a 
meaningful remedy in many situations. Skinner v Steele, 730 SW2d 335, 337 (Tenn 
Ct App, 1987) (internal citations omitted). 

Liss supra, at 224 (emphasis added).  

 Allowing Smith and Liss to stand is unworkable because it would deprive consumers of a 

meaningful remedy in nearly every transaction in “trade or commerce” – even where the 

transaction or conduct at issue is actually prohibited by law. The broad “general transaction” 

approach to the exemption eviscerates the Legislature’s intent to broaden consumer remedies for 

unfair or deceptive practices in trade or commerce. Diamond Mortgage, by contrast, correctly 

adheres to the language of the statute and the intent of the legislature to provide a narrow “safe 

harbor” by focusing on the transaction or conduct alleged to be violative of the MCPA.  

The harmony between the Diamond Mortgage approach and the Legislature’s intent is 

underscored by the Ohio Court of Appeals discussion in Elder v Fischer, 129 Ohio App 3d 209, 

219; 717 NE2d 730 (1998), interpreting Ohio’s nearly identical exemption.9 There, the Court 

 
9 As the primary drafter of the MCPA, Ed Bladen, discussed in his article, How and Why the 
Consumer Protection Act Came to Be (Consumer Law Section of the State Bar of Michigan 2005) 
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concluded that regulated industries are not automatically excluded from the Act. Prefacing that 

conclusion, the Court observed that “[w]hen remedial power is concentrated in one agency, 

underenforcement may result because of lack of resources, concentration of other agency 

responsibilities, lack of expertise, agency capture by regulated parties, or a particular ideological 

bent by agency decisionmakers.” Id., at 218. “The primary risk of underenforcement – the 

victimization of a protected class – can be greatly reduced by allocating enforcement 

responsibilities among various agencies and among members of the consuming public in the forms 

of judicial and administrative proceedings and private causes of action.” Id. 

Quoting with approval from Lemelledo v Beneficial Management Corp of America, 150 NJ 

225, 270; 696 A2d 546, 554 (1997), the Elder Court reiterated the appropriate test for determining 

whether the “specifically authorized” exemption should apply to a transaction or conduct 

otherwise violative of the Act: 

[I]n order to overcome the presumption that the CFA applies to a covered activity, 
a court must be convinced that “a direct and unavoidable conflict exists between 
the application of the CFA and application of the other regulatory scheme or 
schemes. It must be convinced that the other source or sources of regulation deal 
specifically, concretely, and pervasively with the particular activity, implying a 
legislative intent not to subject parties to multiple regulations that, as applied, will 
work at cross-purposes. 
 
Elder, 129 Ohio App at 219.  

 In order to preserve the Michigan Legislature’s intent to provide an enlarged remedy for 

consumers with respect to the purchase of goods or services in trade or commerce, it is imperative 

that the MCPA’s remedial provisions be broadly construed and the exemption in §4(1)(a) be 

narrowly construed. Applying this Court’s decision in Diamond Mortgage, and adopting the test 

 
(Ex. 2), the Michigan Consumer Protection Act was modeled in large part after the Ohio Consumer 
Sales Practices Act, Ohio Revised Code §§ 1345.01 to 1345.13. Id., p 14.  
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reiterated by the Ohio Court of Appeals in Elder would restore the broad consumer protections 

envisioned by our Legislature when it passed the MCPA.  

B. No Legitimate Reliance Interests Would be Disrupted by Overturning Smith and 
Liss. 

 In the case of an error in interpreting a statute, the Court would necessarily exceed its 

authority in allowing an erroneous precedent to stand where such precedent runs counter to the 

Legislature’s intent. “Because the proper role of the judiciary is to interpret and not write the law, 

courts simply lack authority to venture beyond the unambiguous text of a statute.” Koontz v 

Ameritech Servs, Inc, 466 Mich 304, 312 (2002). This Court recognized as much in Robinson, 

holding that principles of stare decisis must give way to the will of the people as expressed by the 

Legislature:  

Further, it is well to recall in discussing reliance, when dealing with an area of the 
law that is statutory, that it is to the words of the statute itself that a citizen first 
looks for guidance in directing his actions. This is the essence of the rule of law: to 
know in advance what the rules of society are. Thus, if the words of the statute are 
clear, the actor should be able to expect, that is, rely, that they will be carried out 
by all in society, including the courts. In fact, should a court confound those 
legitimate citizen expectations by misreading or misconstruing a statute, it is that 
court itself that has disrupted the reliance interest. When that happens, a subsequent 
court, rather than holding to the distorted reading because of the doctrine of stare 
decisis, should overrule the earlier court's misconstruction. The reason for this is 
that the court in distorting the statute was engaged in a form of judicial usurpation 
that runs counter to the bedrock principle of American constitutionalism, i.e., that 
the lawmaking power is reposed in the people as reflected in the work of the 
Legislature, and, absent a constitutional violation, the courts have no legitimacy in 
overruling or nullifying the people's representatives. Moreover, not only does such 
a compromising by a court of the citizen's ability to rely on a statute have no 
constitutional warrant, it can gain no higher pedigree as later courts repeat the error. 

 
Robinson, 462 Mich at 467–68 (cleaned up).  

 Not surprising, when this Court has recognized an error in construing statutory law, this 

Court has always held that such decisions must be overturned irrespective of principles of stare 
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decisis. “Correcting erroneous interpretations of statutes furthers the rule of law by conforming 

the caselaw of this state to the language of the law as enacted by the representatives of the people.” 

Covenant Med Ctr, Inc v State Farm Mut Auto Ins Co, 500 Mich 191, 201 (2017). “And it is 

imperative that this Court aim to conform our caselaw to the text of the applicable statutes to ensure 

that those to whom the law applies may look to those statutes for a clear understanding of the law.” 

Id. See, also, McCormick v Carrier, 487 Mich 180, 209 (2010) (where a decision departed from 

the legislative intent expressed in the unambiguous language of the statute, it was wrongly decided 

and should be overruled).  

 In sum, because Smith and Liss were wrongly decided, this Court has a duty to overturn 

those decisions and to restore the rule of law by conforming the caselaw of this state to the language 

of the Consumer Protection Act as enacted by Michigan’s legislature.  

CONCLUSION 

Smith and Liss were wrongly decided in that the decisions ignored the plain language of 

§4(1)(a) by adding the terms “general” and “regulated” when neither term appears in the statute, 

and judicially morphed a narrow safe harbor exemption into a broad ocean rendering large portions 

of the Act nugatory.  

 Because Smith and Liss represent an error in statutory interpretation, this Court has a duty 

to overturn these decisions and conform the case law of this state to the language of the statute. It 

is a fundamental tenet of our jurisprudence that principles of stare decisis must give way to the 

will of the people as expressed by the Legislature.  
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RELIEF REQUESTED 

 Amicus respectfully requests that this Court overturn Smith and Liss and restore the 

interpretation of §4(1)(a) adopted in Diamond Mortgage, which is consistent with the Legislature’s 

intent as expressed in the language of the statute. 

      Respectfully submitted, 

Consumer Law Section of the State Bar of 
Michigan 

Dated: August 19, 2025   By: /s/ Dani K. Liblang 
Dani K. Liblang (P33713) 
The Liblang Law Firm 
346 Park St. 
Ste. 200 
Birmingham, MI 48009 
(248) 540-9270 
danil@lemonlawyers.com  
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WORD COUNT CERTIFICATION 

The undersigned hereby certifies that the foregoing brief has a countable word count, 

inclusive of the portions excluded by MCR 7.212(B)(2), of 11,617 words as determined by use of 

a word processor. 

         /s/ Paul Matouka 
         Paul Matouka (P84874) 
Dated: August 19, 2025 
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Senate Bill 1 (as passebY the Senate) 

Sponsor: Senator ThomaGuastello 

Analysis Section 
House of Representatives 
Senate Committee: Judiciary 
House Committee: Consumers 

Material in this analysis 
complete to 6-1-75. 
Additional information may 
follow. 

1. THE BILL AS PASSErBY THE SENATE WOULD CREATE A NEW PUBLIC ACT WHICH WOULD 
PROVIDE FOR THE FCLOWING: . 

The bill, which weld be known as the Michigan Consumer Protection Act, would 
decla~e deceptive,unfair, and unconscionable trade practices unlawful. The 
Attorney General culd promulgate rules for the implementation of the Act in 
accordance with tb Administrative Procedures Act, however, the Attorney General 
would not be able:o declare any unfair trade practices in addition to the 26 
unfair trade practces specified in the bill. Included in the list of unfair 
trade practices wcild be taking advantage of the consumer by way of: the 
consumer's illite:tcy or inability to understand the language of an agreement, 
gross discrepancis between the oral representation and the written agreement, 
or failure to delver promised benefits to the consumer. 

~ 
The bill would na apply to transactions permitted under laws administered by 
regulatory boardsor officers under the statutory authority of the state or 
federal governmett. Advertising by persons in the news media would be exempt 
from the Act unlss they know that an advertisement is false or misleading, or 
they have a finaEial interest in the product being advertised. In addition, 
the provisions o1 the Act would not apply to banks, credit unions or loan 
companies regula~d under the Banking Code of 1969; insurance businesses 
regulated by thef.nsurance Code of 1956; or businesses regulated by the Public 
Service Commissic1. Further, the Act would not apply to businesses regualted 
as nonprofit medbal care corporations, nonprofit hospital service corporations, 
nonprofit dentalcare corporations, or nonprofit health maintenance organiza­
tions. Those claiming exemption from the Act would be responsible for proving 
their exemption. 

The bill would ~rmit the Attorney General to obtain a temporary or permanent 
injunction through a circuit court to stop unlawful acts which are being 
committed or are about to be committed. The court could award costs to the 
prevailing party. The Attorney General would be required to notify the party 
of the injunctive action at least 10 days prior to the action, and give the 
person the opportunity to cease the unlawful practice. The Attorney General 
could accept a written assu:,.ance that the illegal practice would be halted; 
the assurance of discontinuance could be filed with the Ingham County Circuit 
Court and could be enforced in the circuit court by the parties to the 
assurance, unless it is rescinded by the parties or voided by the court 
good cause. The assurance would not constitute an admission of guilt. 
assurance could stipulate that the person voluntarily pay for the costs 
investigation, lllake restitution to an aggrieved party, or provide for an amount 
of money to be 1teld in escrow pending the outcome of an action. Knowing 
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violation of an injunction or order would be punishab1by a civil penalty 
of up to $5,000 for each violation. Persistent and kning violation of the 
Act would be punishable by a civil penalty of up to $2.000. The Attorney 
General could petition the circuit court to prohibit aerson who 
consistently evades an injunction from doing business\ the state. 

' ' 
Upon the request of the Attorney General, and after a taring, the circuit 
court could subpoena a person believed to be engaged ii or about to engage 
in unlawful practices; the subpoena could extend to thtbooks, records, and 
documents of that person. Documentary material obtaine by the Attorney 
General would be confidential and could only be disclos:l to other law 
enforcement officials, in the interest of enforcing th~ct, or to a party 
in private action upon court order. Persons violating ne confidentiality 
of documentary materials would be guilty of a misdemenor punishable by 
a maximum $2,500 fine and/or up to 1 year imprisonment. Failure to answer 
a subpoena, impeding an investigation by destroying or ltering documents, 
or concealing relevant information would be punishable~ a civil penalty 
of up to $2,500. 

Under the bill the Attorney General, or any person suffeing loss as a result 
of a violation of the Act, could bring a class action stit on the behalf of 
persons injured, for actual damages caused by: a trade ractice specifically 
declared illegal by the bill, or a trade practice declarid unlawful by a U.S. 
Circuit Court of Appeals or the U.S. Supreme Court undercertain sections of 
the Federal Trade Comission Act. 

In such suits brought by the Attorney General, the court~ould order relief 
for consumers including: reimbursement, completing a tr~saction according 
to the consumer's expectations, and limiting or striking1nconscionable 
clauses in contracts. Further, the court could appoint areceiver or take 
possession of the defendant's assest if it appears that ~e defendant may 
move, conceal, or dispose of his assets to the damage of nembers of the class. 
If notices concerning the proceedings must be sent to theclass, the court 
could require the defendant to pay the cost of the notice. In class action 
suits brought by the Attorney General or individuals, if a defendant proves 
that the violation resulted from a genuine error, with nointention to defraud, 
·recovery would be limited to the actual damages incurred. A judgment reached 
in a class action would apply to all persons in the class, regardless of when 
they become parties to the action. 

A person could take individual action or obtain a judgment that ·a practice is 
unlawful, or to prohibit a person from engaging in unlawful practices. In 
actions other than class actions, a person could recover $200 or actual damages 
resulting from a violation of the Act, plus attorney's fees. The bill would 
allow the Attorney General or an individual to bring action for a violation of 
the Act 3 years after the occurrence of a practice, or 1 year after the last 
payment in a transaction. Prosecuting attorneys could conduct investigations 
and institute and prosecute actions in the same manner as the Attorney General. 

Rules promulgated under the Act, final judgments rendered by the Act, and 
assurances of the discontinuance of unfair trade practices would all be .' 
published by the Attorney General and made available for public inspection. 

The Act would take effect on January 1, 1976. Date of introduction: 5-29-75. 
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------
SENATE BIU 1 (proposed House 

substitute H-1) 
Sponsor: Sen. Thomas GuasteUo 

The Apparent Problem to Which the Bill 
Addresses Itself: 

The experiences of citizens throughout the state 
indicate that many consumers have been victimized 
by a variety of unscrupulous trade practices. Some 
persons perceive these experiences as an illustration 
of the need for comprehensive consumer protection in 
Michigan. These persons contend that existing laws 
are not broad enough to adequately protect 
consumers from deceptive and abusive trade 
practices. They argue that governmental agencies 
can rarely act swiftly enough to halt deceptive trade 
practices at the time they are initiated. Thus, many 
consumers are injured by the deceptive practice, and 
the unscrupulous enterprise may even have departed 
the state before any action can be taken. Further, 
consumers often receive no compensation for 
suffering or loss resulting from unfair trade practices. 

Clearly, some action must be taken to strengthen 
consumer protection laws within the state in order to 
protect all consumers from unscrupulous business 
practices and to provide _redress to those who suffer as 
a result of unfair business activities. 

The Manner in Which the Bill Addresses Itself to 
the Problem: 

The bill, which would be known as the Michigan 
Consumer Protection Act, would declare deceptive, 
unfair and unconscionable trade practices unlawful. 
The Attorney General would promulgate procedural 
rules and an interdepartmental committee on 
consumer affairs would be charged with making 
substantive rules for the implementation of the act, 
including additional acts or practices (other than 
those specified by the act) which would be declared 
illegal. The interdepartmental committee would exist 
within the Attorney General's office, with the Attorney 
General acting as chairperson. The committee would 
consist of the Secretary of State, the Directors of the 
Department of Commerce, the Department of 
Licensing and Regulation, the Department of 
Agriculture, the chairperson of the Prosecuting 
Attorneys Coordinating Council, and 1 member · 
appointed by the Governor, to represent the general 
public for a term of 4 years. A committee member 
could designate a departmental employee to serve in 

' his/her place. The committee would meet at least once 
every 3 months to consider or adopt rules. A person 
could propose a rule to the committee and upon the 
request of a committee member a public hearing 
would be conducted on the proposed rule. A majority 
vote of committee members would be sufficient to 
adopt a rule. 

FIRST ANALYSIS 

Analysis Section 
House oif Representati:Pes r c -" 1· 5 1987 ,Ji.:.l.1 
Senate Committee: Judkiary 
House Committee: Consun,m1 ~• 

Material in this analysis complete to 11-12-15. 
Additional. information may follow. 

False advertising; misrepresentation of goods; the use v, 
of coercive conduct in collecting a debt; and · 
misrepresentation of creditterms would be included in ?' 
a list of 22 unlawful trade practices outlined in the bill. -
Unconscionability would be defined to include taking -
advantage of a consumer by way of: the consumer's = 
lack of knowledge, experience, or education, his ~ 
illiteracy or inability to understand the language of an ti.) 

agreement, or gross discrepancies between the oral .:.., 
representation and the written as;,reement. Further, U'I 
overcharging, coercion, and duress in the nature of a '-: 
sales presentation, or other factors such as a relative 
disparity between the economic positions of the 
parties would all constitute unconscionable practices. 

The bill would not apply to transactions or conduct 
permitted under laws administered by regulatory 
boards or officers under the statutory authority of the 
state orfederal government. Advertising by persons in 
the news media would be exempt from the act unless 
they knew that an advertisement is false or 
misleading, or have a financial interest in the product 
being advertised. Those claiming exemption from the 
act would be responsible for proving their exemption. 
The bill would not apply to licensing and franchising 
but would cover pyramid and chain promotions, as 
defined in the Franchise Investment Law. 

The bill would er;able the Attorney General to obtain a 
temporary or permanent injunction through a circuit 
court to stop unlawful acts which are being committed 
or which are about to be committed. The Attomey 
General would be required to notify the party of the 
intended injunctive action at least 7 days prior to the 
action, unless waived by the court for good cause, and 
would give the persons the opportunity to cease the 
unlawful practice. The Attorney General could accept 
a written assurance that the illegal practice would be 
halted; the assurance of discontinuance could be filed 
with the Ingham County Circuit Court and could be 
enforced in the circuit court by the parties to the 
assurance. The assurance would not constitute an 
admission of guilty. The assurance could stipulate 
that the person would voluntarily pay for the costs of 
the investigation, make restitution to an aggrieved 
party, or provide that an amount of money be held in 
escrow pending the outcome of an action. The 
Attorney General could petition the circuit court to 
prohibit a person who consistently evades an 
injunction from doing business in the state. The 
Attorney General could petition the circuit court to 
prohibit a person who consistently evades an 
injunction from doing business in the state. If the 
Attorney General fails to act within 20 days on a 
person's notification of a violation of the act, that 
person could institute proceedings and could collect 
1 /2 of the civil penalty established by the act. 

OVER 
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ing violation of an injunction or order would be 
ishable by a civil penalty of up to $10,000. 
istent and knowing violation of the act would be 
ishable by a civil penalty of up to $25,000. 

n the request of the Attorney General, the circuit 
rt could subpoena a person reasonably believed to 
engaged in, or about to engage in unlawful 
ctices; the subpoena could extend to the books, 

. o~s, and documents of that person. Documentary 
tenal obtained by the Attorney General would be 
idential and could only be disclosed to other law 

orcement officials, in the interest of enforcing the 
, or to a party in private action upon court order . 

. nons violating the confidentiality of documentary 
terials would be guilty of a misdemeanor 

nishable by a maximum $2,500 fine and/or up to 1 
r imprisonment. Failure to answer a subpoena, 

ing an investigation by destroying or alterating 
uments, or concealing relevant information would 
punishable by a civil penalty of up to $5,000. 

er the bill the Attorney General, or any person 
ering loss os a result of a violation of the act, could 

ng a class action suit on behalf of persons injured 
actual damages caused by: a trade practice 

emed unlawful in a rule promulgated by the 
terdepartmental committee, a trade practice 

ificolly declared illegal by the bill, or a trade 
ctice declared unlawful by a U.S. Circuit Court of 
peals or the U.S. Supreme Court under certain 
tions of the Federal Trade Commission Act. If 
ices concerning the proceedings must be sent to 
class, the court could require the defendantto pay 
cost of the notice. 

such suits brought by the Attorney General or 
ividuals, the court could order relief for consumers 
luding: reimbursement, completing a transaction 
cording to the consumer's expectations, and 

miting or striking unconscionable clauses in 
tracts. Further, after a hearing the court could 

ppoint a receiver or take possession of the 
fendant's assets if it appears that the defendant 
y move, conceal or dispose of his assets to the 
mage of members of the class. If a defendant 

roves that the violation resulted from a genuine error, 
· no intention to defraud, then recovery would be 
mited to the actual damages incurred. 

person could take individual action to obtain a 
gement that a practice is unlawful, or to prohibit a 
rson from engaging in unlawful practices. In actions 
er than class actions, a person could recover $300 
actual damages, whichever is greater, resulting 
ma violation of the act, plus attorney's fees. The bill 
uld allow the Attorney General or an individual to 

·ng action for a violation of the act up to 6 years after 
.. e occurrence of a practice, or 1 year after the last 
oyment in a transaction, whichever is later. 
rosecuting attorneys could conduct investigations 

d institute and prosecute actions in the same 
anner as the Attorney General. 

e Financial Institutions Bureau, the Public Service 
. ommission (PSC), the Cemetery Commission, the 

Department of Commerce, and the Commissioner of 
Insurance would possess the authority to investigate 
persons subject to their jurisdictions whom they 
believe may be engaged in or about to engage in 
unfair practices. If a subpoena is required, 
application would be made to the Attorney General 
who would procure a subpoena, in accordance with 
Section 7 of the bill, on behalf of the requesting 
agency. Upon completion of an investigation the 
agency would provide the Attorney General with a full 
report of the investigation. 

The act would take effect July 1, 1976. 

Fiscal Implications: 

The House Fiscal Agency has no fiscal information 
available on the substitute bill. 

Background Information: 

Similar legislation, House Bill 4001, was passed by 
the House last year but died in the Senate. 

Senate Bill 1 as passed by the Senate is similar to the 
proposed House substitute to Senate Bill 1; however, 
major differences do exist. Under the proposed House 
substitute, the Attorney General would make 
procedural rules and an interdepartmental committee 
on consumer affairs would make substantive rules for 
the implementation of the act. Under the Senate 
version, the Attorney General would make rules for the 
implementation of the act, but he/she could not 
declare any further trade practices unfair other than 
the 26 listed in the bill. However, under the proposed 
House substitute the interdepartmental committee on 
consumer affairs could declare additional trade 
practices· to be illegal in addition to the 22 acts 
specified in the bill. The proposed House substitute 
includes a broader definition of unconscionability and 
contains a list of 22 unfair trade practices, as opposed 
to the 26 included in the Senate version of the bill. 

Further, the proposed House substitute does not 
exempt from the act the banking industry, utilities, 
non-profit medical care and hospital service 
corporations, non-profit dental care corporations, or 
health maintenance organizations as does the Senate 
version. Under the proposed House substitute, the 
Financial Institutions Bureau, the Public Service 
Commission, the Cemetery Commission, the 
Department of Commerce, and the Commissioner of 
Insurance could investigate persons subject to their 
jurisdiction believed to be engaged in unfair 
practices. 

The proposed House substitute requires at least 7 
days (instead of 10 days) notice prior to injunctive 
action, and permits the Attorney General or an 
individual to bring action for a violation of the act up 
to 6 years after the occurrence of the practice (as 
opposed to 3 years in the Senate version). The 
proposed House substitute would take effect July 1 , 
1976; the Senate version on January 1, 1976. 
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____ , 

Argument For: 

Consumers have been victimized for too long by lack 
of legal protection against deceptive practices. It is 
time that someone be given the statutory authority to 
take preventive action to protect consumers before 
large numbers of persons are victimized and large 
amounts of money, for exceeding any damages which 
might be recovered, are spent on legal fees. Uniform 
trade regulations have long been needed since the 
only law which can be applied to abusive or deceptive 
trade practices is the law governing fraud. This law 
does not actually protect the consumer since he is 
most often victimized by practices which are not 
clearly fraudulent and since prosecutions under this 
law are considered only in the most serious cases. 

Argument For: 

The 7-day "grace period" before injunctive action can 
be taken permits a business to cease and desist an 
alleged unfair trade practice before a suit is 
commenced. This provision offers both large and 
small businesses the opportunity to respond to 
allegations before litigation begins. The involvement 
of local prosecutors in the enforcement of the act and 
the provision allowing various bureaus and 
commissions to investigate persons subject to their 
jurisdictions would prevent the expansion of the 
Attorney General's office to enforce the act and would 
facilitate swift action against violators by persons who 
are more familiar with local business activities. 

Argument For: 

Specifying the 22 unlawful trade practices effectively 
alters consumers to bad business practices and gives 
them the opportunity to stay away from or report 
businesses using unfair trade practices. The list gives 
consumers a "head start" on protection against 
unscrupulous practices since the promulgation of rules 
is often a lengthy process. Outlining prohibited trade 
practices also gives consumers a more solid base for 
legal action than exists under present law. Further, by 
providing that violations of specific rules or law must 
occur in order to maintain a class action, the bill 
protects businesspersons from groundless lawsuits. 

Argument For: 

The bill exempts actions permitted under lows 
administered by a regulatory board or officer under 
the statutory authority of the state or federal 
government. Thus, other regulatory legislation and 
permissible professional conduct would not be 
endangered. 

Argument Against: 

The bill does not contain a prov1s1on to protect a 
business that makes an honest mistake in the normal 
course of business except to limit a claim to actual 
damages. Further, the bill does not contain a provision 
for the recovery of expenses if a business prosecuted 
under the act is found to be not guilty. The bill will 
result in a large financial burden on small businesses 
which cannot bear the cost of court bottles. 

FIRST ANALYSIS 

Argument Against: 

The banking and utility industries ore not exempt from 
the bill. Some persons believe that the utility and 
banking industries should be specifically exempt from )> 
the act because they are already regulated by one Z 
authority now. The banking industry, on both the )> 
national and state level, is subject to the Federal ~ 
Trade Commission Act which prohibits· unfair and v, 
deceptive practices, while the utilities within the state v, 
are regulated by the Public Service Commission (PSC). • 
The PSC has promulgated Nies covering consumer ~ 
standards and billing practices for utility customers, a, 
and already possesses the statutory authority to issue · 
subpoenas to utilities without assistance from the -
Attorney General. Further, the PSC may issue -::; 
additional rules to protect consumers, if necessary. -;-' -Argument Against: ti.) 

I ..., 
Vt 

The unlawful trade practices listed in the bill are much -; 
too vague and could be construed too broadly to 
provide any measure of legal protection to Michigan 
businesses. In addition, the bill contains vague "t, 

provisions for the rule making authority of the )> 
interdepartmental consumer affairs committee. It ~ 
would be difficult for the committee to decide upon m 
rules with the input of such a variety of agencies. 

Argument Against: 

Failure to grant the Attorney General direct subpoena 
power will impede his ability to get quickly to the facts 
surrounding an alleged violation of the act. A delay 
between the time a violation occurs and the time 
action is taken may be crucial to the consumer. For 
example, some businesses have been known to arrive 
in a flurry of activity, dupe the consumer, then 
hurriedly depart before legal action could be taken 
against them. Requiring 7 days notice prior to 
injunctive action against alleged violators of the act 
does not permit swift enough action to stop such 
violators before more consumers suffer. 

Argument Against: 

The definition of unconscionability includes taking 
advantage of a person by way of his/her learning 
disability. The bill does not define a learning 
disability, and-there is some question as to whether 
the law should require a businessperson to be able to 
detect a learning disability. 

Positions: 

The Attorney General supports the bill. (11-6-75) 

The Department of Commerce supports the substitute 
bill with amendments. (11-5-75) 

The Department of Licensing and Regulation supports 
the bill as presently written. (11-6-75) 

The Department of Agriculture has not taken a 
position on the bill at this time. (11-6-75) 
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The Public Service Commission (PSC) would support 
the bill with an amendment preserving the exclusive 
regulatory authority of the PSC. ( 11-7-75) 

0

he AFL-CIO supports the bill. ( 11-7-75) 

The UAW supports the bill. (11-6-75) , 

The Michigan Consumers Council supports the bill. 
(11-6-75) 

The Michigan Citizens Lobby supports the bill. 
(11-6-75) 

PIRGIM favors the passage of this bill although it is 
not as strong as the original House Bill 4433. 
(11-6-75) 

The Michigan Association of Insurance Companies 
believes that the insurance industry is presently 
regulated by the Insurance Bureau. (11-7-75) 

Consumers Power Company does not support the 
substitute because utilities are presently regulated by 
the PSC. (11-6-75) 

Detroit Edison has no position on the bill at this time. 
(11-7-75) 

The Michigan Consumer Finance Association has no 
formal position on the bill; however, they are 
concerned about consumer protection. (11-6-75) 

The Michigan Bankers Association opposes the House 
substitute because it contains no exemption for the 
banking industry which is currently regulated by both 
federal and state statutes. (11-17-75) 

The Prosecuting Attorneys Association of Michigan 
supports the bill in its present form. ( 11-18-75) 

. .. 
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 HOW AND WHY THE CONSUMER PROTECTION 
ACT CAME TO BE1 

 
by Edwin M. Bladen2 

 
The Need for the Act 

 
 We had a serious problem in 1966.  Consumers found themselves far better off 
than ever before because the American System was the most fabulous producer of goods 
and serves the world had ever known.  Nevertheless, the consumer had cause for concern 
about the marketing system, because of deceptive and fraudulent selling together with 
credit abuses. 
 
 Dissatisfaction with the system in those days could be summarized under three 
headings:  First, some consumers felt unrepresented in the way policy was determined in 
the market place.  They were disenchanted with the belief that their purchasing dollar 
actually voted.  They were unhappy with continuing changing packaging, names and 
models, and with being sold things they did not plan to buy, may not need and generally 
could not afford. 
 
 Second, some consumers felt unhappy about the marketplace because it provided 
no one to whom a complaint could be made. The marketplace was impersonal.  No 
person was ever really identified as the person with whom responsibility existed, with 
whom the complaint could be made, and with whom the authority to resolve the dispute 
rested. 
 
 Finally, the consumer could not make value comparisons.  The sheer number of 
competing items complicated deciding what to choose.  Packaging often made it 
impossible for the consumer to see, feel or even smell the merchandise.  Loose fill 
practices, stuffing, false bottoms and identifying packages with relatively meaningless 
terms such as,  family, economy, or giant, tended to mislead consumers.  The multitude 
of sizes of packages and differing measuring weight or contents expressed on the labels 

                                                 
1Much of the material for this article is drawn from the author's copywrited work A Handbook on 

Consumer Protection Law in Michigan originally published by the Attorney General Consumer 
Protection Division in 1976 and revised in 1978.  That handbook was originally written as a guide for 
attorneys in the Consumer Protection Division and for County Prosecutors to set up consumer units in 
their offices under grants from the Law Enforcement Assistance Administration of the U.S. Justice 
Department. 

2Mr. Bladen was an Assistant Attorney General from 1965 to 1986, and  in Charge of the Consumer 
Protection and Economic Crime Divisions in the Michigan Attorney General's Office from 1970-1986. 
He retired and was in private practice and served as a part time Federal Administrative Law Judge and 
full time as a judge until retirement in 2004.  Mr. Bladen is currently a Senior Federal Administrative 
Law Judge and serves as a member of the Council of the Consumer Law Section, State Bar of 
Michigan. Judge. Bladen was the principal author of  and enforcement officer for many of the consumer 
laws of Michigan including the Michigan Consumer Protection Act, the Consumer Item Pricing and 
Advertising Law, and legal counsel for and principal author of the Auto Repair Act, and Land Sales 
Act.  Mr. Bladen was appointed by Governor James Blanchard as the Chairman of the Michigan 
Consumer Council which still exists but is no longer funded.  
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were difficult to interpret, let alone make a value choice of the consumer buying dollar. 
prizes, discounts and stamps further complicated the problem of value comparison.  
Consumer items were not marked with prices so that comparisons among varieties of the 
same product could be made.   
 
 On top of all of these myriad confusing marketing practices, there was the old 
standby of fraudulent selling.  The boundary between undesirable and illegal selling 
practices was difficult to define and common conventional fraud law was unable to 
adequately cope with many practices recognized as unlawful.3  The major difficulty was 
the requirement that the victim prove intent to defraud on the part of the merchant or 
seller.  Often times it was difficult to pin point on what the consumer relied to make the 
purchase.  Reliance under the law was difficult to prove.  Besides, deceptive and 
fraudulent selling practices most commonly encountered involved a wide range of old 
and newly invented practices.   
  
 Meaningless terms were common in advertising.  While Michigan had both a civil 
and criminal false advertising law4 media, billboards, store counters and packages were 
often covered with jargon designed to evoke a favorable response without saying 
anything5.  Michigan's then Fair Trade Laws and planned production levels demanded 
advertising to sell expected quantities of products substantially dictated that approach.  
The messages of the media were "some cars have it", "don't knock it until you've tried it", 
and "your breath feels fresher for hours."  The packages screamed (including today) "low 
calories", "extra strength", "new", "more vitamins", and "guaranteed".  The store's prices 
were reduced (even today) "10 cents", and "up to "50%".  With the salesman having been 
largely replaced and this kind of advertising being a routine and generally accepted 
merchandising practice, the rule of caveat emptor was and still is very real: that is, the 
consumer was led to base maximum expectations on a minimum of information.   
 
 Give away enticements were many and varied.6 For example, trading stamps, a 
prize for doing a puzzle, offering free breakfast coffee with the purchase of two boxes of 
cereal, shishkabob skewers for only $2.50 with a coupon for a 35 cent roll of paper 
towels, "all accessories free", a color television with a mobile home, a stereo by signing a 
contract to buy eight records, a free trip later to be subjected to high pressure 
salesmanship to buy real estate, a cheap vacuum cleaner free by suggesting ten or twenty 
names for ten or twenty dollars a name, a free lawn chair as an enticement to make a 
down payment on a contract to improve a house with that marvelous new siding. All 
enticements of value made it difficult to know what the principal merchandise or service 
being purchased was costing.  The consumer paid more for the total purchase than if 
everything offered were purchased separately, and in some instances, enticements were 
come-on bait for outright fraud.   
 
 

                                                 
3See, Comment, 68 Mich. L. Rev. 926 (April, 1970) 
4 Civil: 1966 PA 241, MCLA 445.801.  Criminal: 1931 PA MCLA 750.33.   
5See also, Notes, Freedom of Expression in a Commercial Context, 78 Harv. L. Rev. 1191 (1965) 
6See at that  time Federal Trade Commission Advisory Opinion Digests:  RE: Us of the word "free" and 

similar representations.  November 16, 1971, effective December 15, 1971.  
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 Michigan was confronted with creditors who purchased the consumers' contracts 
asserting their claim of "holder in due course" in defense to the consumer claims of faulty 
merchandise or outright shoddy workmanship.  The consumer was without an effective 
remedy.  Claims of fraud were almost impossible to establish in such circumstances.7   
 
 Bait and switch was a common practice8  It was considered unethical between 
businesses when the items advertised were loss leaders, that is, when an item is 
advertised and sold below cost to attract customers to buy other items.  When the 
advertised item was distinctly shoddy, it is unfair to the consumer, and certainly 
deceptive if never available in the first place.  Again a plain and speedy remedy was 
unavailable.   
 
 Fictitious discounts or discounts on prices marked up for the purposes of being 
discounted were a major source of concern.9  There was little recourse because frequently 
the consumer had little knowledge they had been taken in.  Michigan Law gave and 
continues to give a consumer whose victimized by such a practice an 8 month rescission 
right.10   
 
 Simple high pressure and unconscionable selling practices under purportedly 
generous credit options wee responsible for numerous pathetic cases of consumer abuse.  
Take the case of the widowed ADC mother with five children who purchased a 
refrigerator bearing a manufacturers suggested list price in 1966 of $399.95, but was sold 
to her for $895.  Finance charges of $356 were added to bring the total contract with sales 
tax to $1287.11   
 
 The case of the lady who was sold dancing lessons costing thousands of dollars 
has been told in many versions, as has that of the husband who was led by his wife to 
believe that the new drapes were being paid for out of household budget savings until he 
was garnished by the holder-in-due course of the contract his wife had signed.   
 
 The Attorney General's Consumer Protection Division files were replete with  
complaints from people who had bought from a door to door peddler yesterday 
something which they did not really want, and which could not be returned, or might not 
even be delivered.12   
 
                                                 
7Michigan later abolished the holder in due course doctrine in the Retail Installment sales Act, and the 

Home Improvement Finance Act  See, MCLA 445.865; MCLA 445.1207.   
8Bait and Switch is to advertise what appears t be a bargain and then endeavor to sell the responding 

prospective customer another item, usually higher priced.  See, FTC Advisory Opinion Digest RE: Bait 
Advertising, November 24, 1959. 

9See FTC Advisory Opinion Digest in effect on Deceptive Pricing January 8, 1964 and Michigan's version 
of a similar prohibition found at MCLA 445.106(a).   

10MCLA 445.108 
11See Jones v. Star Credit Corp.,  298 NYS2d 264 where the court held excessive price may constitute 

unconscionability on substantially similar facts.   
12Michigan addressed this problem with the Home Solicitation Sales Act, 1971 PA 227, MCLA 445.111 

et.seq. 
3 
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 Misrepresentation of products in the market by chain and department stores, 
franchise sellers and by reputable local merchants, was and still is minimal.  There is 
little room for it.  Less than complete representation from the perspective of the consumer 
is, however, more prevalent.  The line of communication between the producer and the 
consumer is unfortunately long.  Well intended labeling can become a garble to the 
consumer. Often the customer has to be possessed of considerable scientific or technical 
knowledge to understand labels.  Knowing how to interpret the label may involve 
knowing the quality and origin of the merchandise as is certainly the case in a number of 
fine wines.13   
 
 In the common market of the urban peddler and the secondhand dealer who 
mainly serve the inner-city poor, faulty and used merchandise was more frequently 
passed off as new, first class, or operable when it may very well be none of these.  Such 
vendors seldom allowed merchandise to be returned.  They had final sales.  Furthermore, 
favorable credit arrangements, law designed for another era, and the customer's lack of 
understanding usually made it impossible for a buyer of misrepresented merchandise to 
receive redress.  Fraudulent misrepresentation had become conspicuous in the service 
fields. For example Michigan experienced in those days home repairmen who skipped the 
county before they were apprehended because they had delivered nothing or did a 
patently inferior job, such as using paint which washed off with the first rain, sold 
lightening rods which were nothing more than wooden sticks painted with aluminum 
paint, or recovered roofs or driveways with inferior material.  
 
 With all of these consumer grievances we in the Consumer Protection Division 
went about our work to correct the marketplace.  We approached the problems with a two 
fold attack.  First was to use innovative legal theories to deal with the more egregious 
wrongdoers. Second, we sought legislation which had a likelihood of adoption by the 
legislature.   
 

The Litigation Approach 
 

 During this time period pyramid schemes were prevalent.  One particularly 
onerous scheme involved a company calling itself Koscot Interplanetary Inc.  It sold 
cosmetic distributorships to many gullible and unsuspecting consumers who were led to 
believe they could become highly successful and rich over night.  Thousands of 
consumers attended weekly "golden opportunity" meetings in which the host would 
engage in what was called the "money hum" and dumped from a canvass bag onto a stage 
what appeared to be a million dollars.  The attendees stood on chairs chanting "money", 
"Money" to a fever pitch.  Eventually, the host got around to doing a "chalk talk" on a 
blackboard describing how each participant for a small investment of $4000 could recruit 
about twelve similar persons who each in turn would invest $4000 and recruit another 
twelve and on and on in an endless chain.  Soon they were told of earning thousands of 
dollars literally overnight with the efforts of all in "their" organization.   
                                                 
13 Michigan's wine labeling law was of some benefit. See, 1895 PA 193, MCLA 289.81 et. seq.  
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 As you can immediately recognize down the line the population of the earth is 
exceeded. In short, someone has to lose.  But, how were we to attack this scam?  
Common law fraud was not the answer because we had the absence of an ability to prove 
intent to defraud, and reliance on some false statement which the maker knew or should 
have known was false.  Could we get an injunction?  On what theory?  We hit upon the 
idea that the representations made at these meetings constituted a form of advertising and 
since we had a false advertising statute which prohibited misleading and deceptive 
advertising we could allege that leaving out a material fact was deceit under that law.  
Additionally, we thought the whole notion of a pyramid scheme or old fashioned "Ponzi" 
scheme without the classic investor was simply unfair or unconscionable.  But Michigan 
had no common law of unfair business practices.  So we came up with the idea of 
conduct contrary to public policy.   
 
 We commenced the action and the end of the story is that the Court of Appeals in 
Attorney General v. Koscot Interplanetary, Inc., 37 Mich. App. 447; 195 N.W.2d 43; 
1972 Mich. App. LEXIS 1716; 54 A.L.R.3d 195 (1972) held that the scheme violated the 
Deceptive Advertising Act and was contrary to public policy.  The Court described public 
policy as follows: 
 

In Sipes v. McGhee, 316 Mich 614, 623_624 (1947), the 
Court gave a definitive meaning to the term public policy: 
  "What is the meaning of 'public policy?' A correct 
definition, at once concise and comprehensive, of the words 
'public policy,' has not yet been formulated by our courts. 
Indeed, the term is as difficult to define with accuracy as 
the word 'fraud' or the term 'public welfare.' In substance, it 
may be said to be the community common sense and 
common conscience, extended and applied throughout the 
State to matters of public morals, public health, public 
safety, public welfare, and the like. It is that general and 
well_settled public opinion relating to man's plain, palpable 
duty to his fellow men, having due regard to all the 
circumstances of each particular relation and situation. 
Sometimes such public policy is declared by Constitution; 
sometimes by statute; sometimes by judicial decision. More 
often, however, it abides only in the customs and 
conventions of the people, in their clear consciousness and 
conviction of what is naturally and inherently just and  
right between man and man. It regards the primary 
principles of equity and justice and is sometimes expressed  
 
 

5 
under the title of social and industrial justice, as it is 
conceived by our body politic. When a course of conduct is  
cruel or shocking to the average man's conception of 
 justice, such course of conduct must be held to be 
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obviously contrary to public policy, though such  
  policy has never been so written in the bond,  [***50]  
whether it be Constitution, statute or decree of court. It has 
frequently been said that such public policy is a composite 
of constitutional provisions, statutes and  
  judicial decisions, and some courts have gone so far as to 
hold that it is limited to these. The obvious fallacy of such a 
conclusion is quite apparent   from the most superficial 
examination. When a contract is contrary to some provision 
of the Constitution, we say it is prohibited by the  
Constitution, not by public policy. When a contract is 
contrary to statute, we say it is prohibited by a statute, not 
by a public policy. When a contract is contrary to a settled 
line of judicial decisions, we say it is prohibited by  the law 
of the land, but we do not say it is contrary to public policy. 
Public policy is the cornerstone, the foundation, of all 
constitutions, statutes, and judicial decisions, and its 
latitude and longitude, its height and its depth, greater than 
any or all of them." 
 

 Later we used this definition to frame the concept of unconscionability and 
fairness in what later became the Consumer Protection Act.   
 
 Other cases we commenced utilized various existing Michigan Court precedent 
where the private right of action was absent and the remedy was only administrative or 
criminal  For example, where there was a violation of some statute which although did 
not provide for a regulatory process but nonetheless imposed certain obligations on a 
seller, we turned to the case of Turner v. Schmidt Brewing Company,  278 Mich 464, 270 
NW 750 (1936) where the Supreme Court held that the Michigan courts are unavailable 
to a person who violates any provision of law.  Thus, where a consumer was the victim of 
easy credit and rigorous collection practices a defense was available to the consumer to 
have the collection action dismissed because of the usury violation.    
 
 Still others were commenced by our office using the Quo Warranto 14powers of 
the Attorney General against a corporation who engaged in conduct which we considered 
to be unfair or deceptive theorizing that the state granted a corporate charter which did 
not authorize such conduct in the firm's business affairs.  We were quite successful 
against land developers with such actions.   
 
 

The Legislative Approach 
 
 As a problem proved to be troublesome we advocated various regulatory statutes 
to deal with them.  Among the statutes we advocated and assisted or wholly wrote is the 
Motor Vehicle Service and Repair Act, MCLA 257.1301 which licensed repair facilities, 
                                                 
14See MCLA 600.4501 et. seq. .The sanctions are quite severe.  see MCLA 600.4521 and 4531.   
 

6 

R
E

C
E

IV
E

D
 by M

SC
 8/19/2025 5:17:09 PM



and mechanics but also prohibited unfair and deceptive trade practices.  A private right of 
action was provided for in that act and a set of rules principally drafted by our office 
defined what is encompassed within the concepts of unfair and deceptive.    
 
 We dealt with the land developer problem with the Michigan Land Sales Act, 
MCLA 565.801 et. seq.  This law regulated the disposition of lots, units, parcels or 
interests in land within real estate subdivisions which had yet to have any improvements.  
Essentially vacant vacation properties.   
 
 In 1965-1966 we assisted in writing and advocating the Retail Installment Sales 
Act, MCLA 445.l851 set. seq. This set out certain requirements in the consummation of 
retail installment sales agreements involving the sale of goods and services intended for 
persona, family or household use.   
 
 The home improvement problems were addressed in the writing and adoption of 
the Home Improvement Finance Act, MCLA 445.1101 et. seq. in 1965.  This law applied 
only to home improvements and not to construction of new homes, and only if paid for 
over time.  The principal problem of the itinerant repairman could not be solved except 
by criminal prosecution. But this act dealt primarily with the siding salesmen who went 
door to door selling long term siding contracts. 
 
 The door to door peddler was dealt a heavy blow when they had to wait three 
business days before they could peddle the encyclopedia contract or other long term 
paper which was signed at the consumer's residence.  This right came from the Home 
Solicitation Sales Act, MCLA 445.111 et. seq.. 
 
 All during this time period we had introduced every two year legislative session a 
law we called the "Little Federal Trade Commission Act" or the "Deceptive Trade 
Practices Act."  And, as we succeeded in addressing piecemeal these various consumer 
problems with a particularized statute we desperately sought an all encompassing law 
which directly prohibited in all trade and commerce in or affecting Michigan, deceptive, 
unfair or unconscionable business practices.    
 
 

The Legislative Effort to Adopt an Unfair and Deceptive 
Trade Practices Act 

 
 
 What later became the Michigan Consumer Protection Act had its genesis in the 
recognition that existing tort and fraud law proved to be inadequate as a legal basis for 
correcting marketplace injury to consumers. 

7 
 At common law, false advertising was actionable if the advertisement contained a 
representation of fact which was known by the advertiser to be false and was intended to 
induce the consumer to purchase the product advertised.  The consumer, of course, 
actually had to purchase the product.  This was known as an action for fraud and deceit. 
As well, under the law of sales, an affirmative statement of fact or a promise the natural 
tendency of which was to induce the purchase amounted to an express warranty. 
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 Many states, as I have stated above, adopted what were known as "Printer's Ink" 
laws which made untrue, deceptive and misleading advertising a misdemeanor so long as 
the advertiser intended to dispose of the goods or services advertised.15 
 
 Prior experience in the suppression of criminal false advertising demonstrated that 
our law encountered definitional difficulties.  We found the following essential elements 
necessary to the proof of an actionable case:  [1] scienter, [2] reliance, [3] nature of the 
representation, [4] materiality, [5] injury.   
 
 Consequently, legislation confined to these elements soon proved to be virtually 
worthless.  To the average consumer, the state of mind of the advertiser at the time of the 
making of the representation was irrelevant.  The consumer's concern was not that the 
state of mind of the advertiser was deceitful, but the fact that the merchandise received 
was not as represented. 
 
 The element of reliance was embarrassing to a consumer who sought to obtain 
relief.  Thus, if false advertising was to be eliminated by these statutes, the fact that a 
consumer relied upon the misrepresentation should have been of no consequence. 
 
 I suppose we could go on and on describing the frustrations of consumers seeking 
redress in the legal system.  If this historical interlude entices the reader to delve deeper 
in to swamp of frustration, I suggest you try Kintner, A Primer on the Law of Deceptive 
Practices, MacMillan Company, New York, for a more thorough historical review. 
 
 In any event, it was then suggested that the prevailing doctrine of caveat emptor  
of yesteryear has passed and we had stepped into the world of caveat Venditor.  A 
proposed deceptive trade practices act was intended to take the first giant step toward 
requiring merchants to treat their customers with respect and fairness. 
 
 The first bill to see any legislative vote was HB 4646 entitled the "Deceptive 
Trade Practices Act."  This bill was finally taken up after about 7 years of effort with 
previous similar versions all of whom ultimately failed when the previous two year 
legislative sessions ended sine die.   
 
 This bill had a simple approach.  Its prohibitory language simply read:  "Unfair 
and Deceptive methods acts and practices in trade and commence in or affecting 
Michigan is declared unlawful."  The bill authorized the Attorney General to promulgate 
rules to further define what were these practices in the context of any particular industry 
or trade.   
 
 HB 4646 also followed the then familiar pattern for similar legislation throughout 
the country of providing for private rights of action, recovery of attorney fees, class 
actions, and certain limited exemptions.   
 
                                                 
15 See MCLA 750.33  
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 Unfortunately, even though HB 4646 passed the House of Representatives and 
found its way onto what was called "third reading" on the Senate calendar, it was never 
taken up for a vote.  Instead, then Governor Milliken informed the Senate Majority leader 
that the bill should not be taken up but instead saved for the next two year legislative 
session so that the Governor could include it in his State of the State message.   
 
 Indeed, the following year in Governor Milliken's State of the State he requested 
the legislature enact a consumer protection law but did not specify its name or content.   
 
 The following year, and after the previous November elections, the Senate 
changed so the Democrats took control.  In response to the Governor's message, then 
Senator Thomas Guastello [Sterling Heights] introduced Senate Bill 1.  It was HB 4646 
all over again.  The Senate Judiciary committee to whom the bill was assigned promptly 
took up the bill and insisted on major revisions.  Of particular interest was the elimination 
of the broad prohibition language and a perceived limitation on the Attorney General's 
rule making authority.   
 
 In place the committee asked me to prepare a laundry list of prohibited and 
unlawful trade practices as it affected consumers, which I did.  The bill ultimately passed 
the Senate and was passed by the House with changes back to the original HB 4646 
version.  Now there were to different bills and a conference committee was necessary. 
 
 Rather than bore the reader with all that I can recall of the negotiations in the 
conference committee suffice to say what was adopted was the Consumer Protection Act, 
1976 PA 331.16  But, I will digress with one significant point settled in the conference.  
The laundry list used the term time and again "likelihood" but the chairman of the 
committee Senator Daniel Cooper insisted it be changed to "probability" since he could 
not define and understand "likelihood".  I agreed believing then and still do that there is 
little if any difference between the two.  In that connection I discuss below how to find 
whether a deception has a "tendency" to deceive which encompasses the concept of 
probability and likelihood. 
 
 
 
 
 
 
 

 
An Overview of What was Adopted  

and our Intentions in doing so 
 

Fraud Elements eliminated 
 

 The Consumer Protection Act was intended to eliminate as an element of proof of 
                                                 
16 Obviously there have been several amendments to the act most notably in Section 3. 
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a violation, intent or state of mind of the merchant.  We drew our thinking from the 
Federal Trade Commission Act and decisions such as FTC v. Algoma Lumber Company,  
291 US 67 (1934).  There the Supreme Court found the absence of statutory language 
requiring intent in the FTC act mandated a conclusion that the respondents were not 
relieved by the innocence of motive from a duty to conform to the act.  The conduct, the 
court said, could be unfair even though it did not amount to fraud as traditionally 
understood by the courts.  In short, the Consumer Protection Act should not be construed 
with a reference to the common law of fraud.  We intended just the opposite.17   
 
 This was important.  When compiling the laundry list of prohibited practices, I 
deliberately eliminated any element of intent except only for subsection (g) of Section 3 
[Advertising or representing goods or services with intent not to dispose of those goods or 
services as advertised or represented].  This subsection was intended to prohibit bait and 
switch practices which required as an historical element that of intent.  
 
 Aside from an Attorney General class action, a suit by the Attorney General or a 
county prosecutor does not require as an element of proof the establishment of injury to 
any consumer.  This had been the reasoning of the courts when construing similar 
language in the FTC act.18   The private right of action requires some injury to the 
consumer but the damages are actual or $250 which ever is greater.   
 
 Furthermore, a method, act or practice is deceptive under the CPA if it has the 
tendency to deceive.  For example, look at Section 3(1)(s) regarding the failure to reveal 
a material fact which tends to mislead or deceive.  A "tendency" has been variously 
defined.  We relied upon the definitions in Hertzfeld v. FTC,  140 F.2d 207 (2nd Cir. 
1944) because it provided the best when it held a tendency includes a fair probability that 
the consumer will be deceived.  We also relied upon FTC v. Hires Turner Glass 
company, 81 F2d 362 (3rd Cir. 1935) to adopt the view that a tendency to deceive is the 
natural and probable result of the method,  act or practice.   
 
 So, we intended that when determining whether a representation is deceptive, the 
entire representation must be taken into account, the entire transaction.  We knew of and 
expected the language in Mercke & Company v. FTC, 392 F2d 921, 927-928 (6th Cir. 
1968) to be a guideline in doing just that.  The court said: 
 

A false impression can be made by words and sentences 
which are literally and technically true but framed in such a 
setting as to mislead or deceive.  Bockenstette v. FTC,  134 
F2d 369 (10th Cir. 1943), and as one writer has pointed out, 
the skillful advertiser can mislead the consumer without 
mis-stating a single fact.  The shrewd use of exaggeration, 

                                                 
17 An analogous law is the Consumer Item Pricing and Deceptive Advertising Act.  The Court of Appeals 

illogically and incorrectly said in Mayhall v. A. H. Pond Co.,129 Mich App 178 (1983), that the law is 
construed with reference to the common law of fraud.  As the principal author of that act I can say with 
complete certainty that we wrote the language of the act to eliminate words of intent which is an 
essential element of fraud at common law.   

18See FTC v.Royal Milling Company, 288 US 212 (1933). 
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innuendo, ambiguity and half truth is more efficacious from 
the advertiser's standpoint than factual assertions. 
 

 One must also look to whom the representation affected.  Thus, the ordinary, or 
average person was to be considered as well as the public as a whole.  We intended the 
standards used in the FTC act would be a further guidepost when making that 
determination.19  Essentially then, the test to be employed under the CPA was to be the 
same as that under the FTC act in place at that time, that is, the  representation was 
intended to be interpreted on the basis of how it may be construed by the audience group 
to which it was directed.20   
 
 The CPA was not created for the experts, but to protect the consuming public - - 
that vast multitude which includes the ignorant, the unthinking and the credulous who, in 
making purchases, do not stop to analyze but, too often, are governed by appearances and 
general impressions.21 
 
 Some distinction was intended to be drawn between misrepresentation of material 
fact and an opinion or "puffing".  Assistance was to be taken from the cases on this 
subject interpreting the FTC act.  Such decision have as a theme that, although the 
statement of an opinions not alone actionable, but an opinion stated in such a manner that 
is designed to mislead can be actionable.22  Puffing is not actionable when it includes 
only those expressions that the consumer clearly understands to be pure sales rhetoric -- 
expressions on which he or she should not rely when purchasing the merchant's goods or 
services.   
 
 We expected that several sources would be used in making determinations of 
when words or phrases are deceptive and when they are lawful, just like courts normally 
do.  Definitions found in standard dictionaries have been used to find meaning to words,23 
The United State's Bureau of Standards definitions of products has been approved for 
reasons of consistency24.   Testimony of members of the general public of the 
impressions made upon them after reading an advertisement are admissible.25 
 

Who is Covered under the MCPA 
 

 The act applies to any person who engages in an unfair, unconscionable, or 
deceptive method act or practice in trade or commerce as defined in the act.  Thus, any 
person who engages in these activities is subject to the standards imposed by the act 
governing the marketplace, except under certain circumstances which are set forth in the 
exemptions in Section 4.   
 
 Care must be taken in determining, not whether the person is subject, but whether 
                                                 
19See Stanley Laboratories, Inc. v. FTC, 138 F2d 388 (9th Cir. 1943). 
20Wards Labs v. FTC, 276 F2d 952 (2nd Cir) cert den. 364 US 261 (1960). 
21Aronberg, t.a. Positive Products Company v. FTC, 132 F2d 165 (7th Cir 1942).   
22e.g, Proctor & Gamble Company v. FTC, 11 F2d 47 (6th Cir. 1926). 
23FTC v. Sterling Drug Co., 317 F2d 669 (2nd Cir. 1963) 
24James S Kirk & Company v. FTC., 59 F2d 179 (7th Cir. 1032) 
25Gulf Oil Corporation v. FTC,  150 F2d 106 (5th Cir. 1945). 
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the method, act or practice is covered.  This is a major understanding of the scope of this 
law.   
 
 For example, the use of the words "a transaction" in subsection 4(1)(a) is singular 
in nature.  Our intent was to exempt those specific statutorily authorized transactions 
which the legislature had already permitted.   
 
 I personally wrote those words and chose the word "a" to emphasize the singular 
nature of the transaction to keep with the overall thrust of the act's view that we look to 
see, not whether the entity is subject to the act, but whether the method, act or practice 
alleged to violate the act is indeed one addressed and prohibited by the act.   
 
 To the extent Smith v. Globe Life Insurance  460 Mich 446, 597 NW2d 
28(1999)arrived at a different view, it is clearly erroneous and totally illogical given the 
other exemption sections and investigative coverages in the act. 
 
 You will find that the listing of statutorily regulated businesses is prefaced by the 
phrase "an unfair, unconscionable, or deceptive method, act or practice made unlawful 
by, " is extremely crucial.  Since the legislature has defined those terms by listing, at that 
time 29 different circumstances, those listed statutes must, therefore, expressly prohibit 
the act's defined methods, acts and practices.  If the listed statutes fail to so prohibit any 
or all of the 29 defined unfair, unconscionable or deceptive methods, acts or practices, 
then the persons regulated by those laws who engage in any of the prohibited conduct are 
subject to the MCPA.   
 
 Stated another way, we intended that an examination of the regulatory statute was 
required in order to learn whether that regulatory law expressly outlawed the method, act 
or practice at issue.   
 
 At the time of the adoption of the act we used the example of the Banking Code of 
196926  Nowhere in the Banking Code is there found a prohibition from failing to reveal a 
material fact.  So, too, the code does not prohibit making misleading or confusing 
statements about credit.  Such acts or practices are prohibited by the MCPA and thus the 
banking entity is subject to the act because the conduct is so subject.   
 
 We intended that the exemptions be very limited and the act to be broadly 
construed to remedy consumer wrongs simply because it was in derogation of common 
law fraud and deceit.   
 
 Coupled with all of these exemptions is the necessity to recognize that the burden 
of claim and proving an exemption is on the person claiming it.  Section 4(3).   
 
 There is a media exemption.  We recognized that the media are actually mere 
conduits for the communication of the advertising or the deceptive representations.  We 
knew of and relied upon Bigelow v. Virginia, 421 US 809, 95 S.Ct. 222, 44 L.Ed2d 600 
                                                 
26MCLA 487.301 et. seq.. 
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(1975) which held essentially that the media enjoys a first amendment freedom from 
regulation when the merely act as a conduit or publisher.  
 
 So, to make it clear beyond chance, the Michigan Consumer Protection Act was 
intended to have a strong relationship to the Federal Trade Commission Act,27 because it 
proscribes like the FTC act unfair and deceptive methods, acts and practices in or 
affecting Michigan's trade or commerce.  However, unlike the FTC act which leaves to 
the Commission the power to factually define, either on a case by case basis or by rule, 
what constitutes a violation, the Michigan act proceeds to statutorily define these.   
 

Kinds of Practices Deemed Unlawful 
And What Precedent was Intended to be Employed 

 
 The original section 3  contained twenty nine separate paragraphs defining what 
constituted unfair, unconscionable or deceptive methods, acts and practices.  These were 
derived in part from the Ohio Consumer Sales Practices Act, some created by this author 
from an examination of the complaint files in the Attorney General's Consumer 
Protection Division, some from old Michigan cases dealing with fraud and deceit, and 
some from the federal law known as the Lanham Act.  
 
 Subsections 3(1)(a), (b), (c), (d), (e) and (f) were derived from the Federal 
Lanham Act28 and case law so interpreting it.  This was done for two purposes:  First, so 
that individual consumers could utilize the Lanham Act unfair competition and deceptive 
advertising principles and precedent to pursue a claim against a dishonest merchant,  
Second, we sought to include businesses as persons who could bring a private action for a 
violation.29  However, under the Lanham Act to obtain monetary damages - as opposed to 
simply injunctive relief - a Lanham Act plaintiff must also demonstrate actual consumer 
                                                 
2715 USCA 45(a) et. seq.. 
28 Congress originally enacted the Lanham Act, including § 43(a) (which is codified at 15 U.S.C. § 

1125(a)), in 1946 [and amended it in 1988 long after the MCPA was adopted].  But in both instances it 
appeared Congress provided scant guidance on how courts should construe § 43(a). Consequently a 
practitioner would have to consult with the precedent for a more complete construction of  § 43(a).  
This provision prohibits any use of a false or misleading description or representation in commercial 
advertising or promotion that "misrepresents the nature, characteristics, qualities, or geographic origin 
of. . . goods, services, or commercial activities." Courts have formulated the following elements for a 
claim under § 43(a): The defendant must have made a false or misleading statement of fact in 
advertising.  

• That statement must have actually deceived or had the capacity to deceive a substantial segment of 
the audience.  

• The deception must have been material, in that it was likely to influence the purchasing decision.  
• The defendant must have caused its goods to enter interstate commerce.  
• The plaintiff must have been or is likely to be injured as a result.  

13 

See United Industries Corp. v. Clorox Co., 140 F.3d 1175, 1180 (8th Cir. 1998) for these elements and the 
latest interpretations.   

 
29Thus you will see where the term "person" is broadly defined to include, for example, corporations. In 
this latter context, while lobbying various business entities for support of a deceptive trade practices law, 
we made clear that we would include them as potential plaintiffs under the act and they could bring unfair 
competition claims in state court.   
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reliance on the false advertisement and a resulting economic impact on its own business. 
Finally, although § 43(a) appears to be aimed at protecting consumers, the Lanham Act 
provides no cause of action to consumers, only to business competitors. Barrus v. 
Sylvania, 55 F.3d 468, 470 (9th Cir. 1995); Serbin v. Ziebart Int'l Corp., 11 F.3d 1163, 
1169-70 (3d Cir. 1993).  The Michigan Consumer Protection Act cured this defect in the 
Lanham Act and gave consumers a way to collect damages and recover attorney fees as 
well.   
 
 Most of the other provisions in Section 3(1) were derived from the Ohio 
Consumer Sales Practices Act30 In compiling the laundry list as demanded by the Senate 
Judiciary Committee on SB 1, I looked to that act since it laundry listed most if not all of 
the types of methods, acts and practices which we could live with and could enforce.  I 
recommend a practitioner consult with the Ohio case law on how that law has been 
interpreted and enforced as a guide in understanding and advocating a claim under any 
particular subsection of section 3 of the Michigan Consumer Protection Act.   
 
 Some of those that are left were derived in part from Sullivan v. Ulrich, 326 Mich 
218, 40 NW2d 126 (1949).  The court's concept of deceit was important and useful for 
our purposes.  The following taken from the case demonstrates how we used its concepts 
in subsections 3(1)(s), (b)(b) and (c)(c).   
 

“No one can evade the force of the impression which he 
knows another received from his words and conduct, and 
which he meant him to receive, by resorting to the literal 
meaning of his language alone. Everyone is responsible for 
the belief he intentionally creates, whether by words or 
otherwise, and will be precluded from profiting by any 
unconscionable use of an obligation which has been thus 
wrongfully obtained.” Mizner v. Kussell (syllabus), 29 
Mich 229. 
“Designed partial statements which deceive, and 
concealment of facts such as to make those declared partial 
and misleading, are fraudulent in law.” Kenyon v. Woodruff 
(syllabus), 33 Mich 310. 
“The doctrine is settled in this State that if there was in fact 
a misrepresentation, though made innocently, and its 
deceptive influence was effective, the consequences to the 
plaintiff being as serious as though it had proceeded from a 
vicious purpose, he would have a right of action for the 
damages caused thereby; citing Holcomb v. Noble, 69 Mich 
396 (headnote 3).” Busch v. Wilcox (syllabus), 82 Mich 
315. 
“Fraud may be consummated by suppression of a material 

                                                 
30 See Ohio Revised Code §§ 1345.01 to 1345.13.   
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fact by either party to a contract of sale which he is in good 
faith bound to disclose, as well as by open false assertions 
since by such suppression there is fraudulently produced a 
false impression upon the mind of the other party.” Wolfe v. 
A. E. Kusterer & Co. (syllabus), 269 Mich 424. 
“A representation, within the meaning of the law of fraud, 
is anything short of a warranty, which proceeds from the 
action or conduct of the party charged, and which is 
sufficient to create upon the mind a distinct impression of 
fact conducive to action.” Groening v. Opsata 323 Mich 
73(syllabus). 

 The remaining concepts of unconscionability were derived in part from Attorney 
General v. Koscot Interplanetary, supra, definition of public policy, also in part from the 
Ohio law and in part from Williams v. Walker-Thomas Furniture Company, 350 F2d 445 
(DC Cir. 1965).  This is particularly true regarding section 3(1)(aa).   
 

Why Smith v. Glove Life Insurance is Wrongly Decided 
 

 The Supreme Court's decision is inconsistent with the written words of the 
exemption section which it construed.  It is also inconsistent with the overall theme of the 
act regarding regulated industries and businesses.   
 
 As I understand Smith v. Glove Life Insurance 460 Mich 446, 597 NW2d 28  
(1999) it finds that the exemption in Section 4(1)(a) "A transaction or conduct 
specifically authorized under laws administered by a regulatory board or officer acting 
under statutory authority of this state or the United States" refers to all or the multitude of 
transactions which may be engaged in by a regulated entity.  In sum then, if the defendant 
in a MCPA action can point to the legal fact it is regulated by law, then it may obtain an 
exemption from the MCPA.  This is utter absurdity.    
 
 This is also wrong because the court ignored a key word in the exemption 
sentence.  They ignored the word "a".  Only the singular transaction then at issue was to 
 

15 
 
 be examined to determine whether it was or was not authorized under the applicable law.  
Moreover, the burden of making a showing of authorization was on the person claiming 
the exemption. See section 4(4).  Your author wrote these words and used as a guidepost 
a similar provision in the Ohio Consumer Sales Practices Act31  As the Ohio provision 
emphasizes the transaction in the singular so does the Michigan provision.  However, 
when I looked at the Ohio version I was concerned about the use of the words "An act or 
practice." I chose instead to use "a transaction or conduct" thinking that would suffice.   
 
 Moreover, at this time in the writing of the compromise conference committee 
version of SB !, Governor Milliken's Commerce Department was concerned that their 
regulatory agencies were left out in the cold from using the act when appropriate.  The 
                                                 
31 Ohio Revised Code, § 1345.12(A). 
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then Director of the Corporations and Securities Bureau and I conferred on these issues 
and we agreed to include authority for the agencies within the Department of Commerce 
to investigate their regulated entities under the consumer protection act. 
 
 Thus, you will find beginning with section 1732and going through section 21 
reference specifically to the various regulated entities under that Department and the 
power to conduct investigations under the MCPA.  After an investigation was concluded 
each relevant section provides that the Departmental agency must refer the matter back to 
the Attorney General for prosecution under the Act.   
 
 If the theme of the act was to exempt these regulated entities as the court says in 
Smith v. Globe Life Insurance 460 Mich 446, 597 NW2d 28  (1999)it is totally an absurd 
result to permit their investigation under the act and reference to the Attorney General for 
enforcement action under the Act if the Act was inapplicable in the first place.  In short, 
the court's reasoning is nonsensical.  And this is particularly true with respect to the 
Insurance industry which was the subject of the court's inquiry.  Section 21 authorized the 
Insurance Commissioner to investigate an insurance company whom the commissioner 
believes is engaging, or is about to engage in a method, act or practice which is unlawful 
under this act."   
 
 If that latter language is to have any meaning then, the exemption in section 4(1) 
could not mean what the court said it meant in Smith v. Globe Life Insurance Co. 
 
 In sum, the entire theme of the Consumer Protection Act was to determine 
whether the method, act or practice, or the transaction or conduct was prohibited by the 
act.  All persons regardless of their form or regulatory status were intended to be covered 
under the act.  Section 4(1)'s exemption for  "a" specifically permitted transaction or 
conduct was to be ascertained by reference to the regulatory law which the defendant 
claimed allowed the particular transaction or occurrence.  If that law permitted it, then the 
transaction or conduct at issue was exempted from the act.  If it did not, then the 
transaction or conduct at issue was addressed by the act and if it fell within one or more 
of the defined prohibited methods, acts or practices, then there was liability under the act. 
The exemption applies only whether the particular transaction or conduct being 
challenged is specifically permitted by the regulatory statute governing the defendant. 
 
 Hopefully an avenue to overturn the Court's decision in Smith v. Globe Life 
Insurance arrives soon.  If not legislation will be necessary to correct the enormous and 
unnecessary grievance the Court has caused to Michigan's consumer and businesses who 
expect fair competition in the marketplace.   
 
  
 
  
 
  
                                                 
32MCLA §§ 445.917; 445.918, ;445.919; 445.920; 445.921. 
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